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DEDICATORY ADDRESS 
Hon. EARL WARREN 


[Ep1tor’s Note: The Editorial Board of the Oxn10 STATE LAw 
JouRNAL deems it a great privilege to publish in its pages the Dedi- 
catory Address delivered by the Chief Justice of the United States 
on the occasion of the formal dedication of the Ohio State Univer- 
sity College of Law Building, April 23, 1960.] 


I am always delighted to participate in the dedication of a new 
law school facility. Of course, law can be taught in old buildings, but 
the expansion of the physical plant of our law schools reflects to me 
a commendable desire for those new and sharper working tools to 
which every skilled worker is entitled. Far more significantly, how- 
ever, it manifests an accelerated interest in the functioning of law in 
our complex society, and a forward-looking vigor on the part of those 
who are charged with the responsibility for educating our young 
people to the law—for equipping them with the technical skills for 
ascertaining and applying the law, and providing them with an under- 
standing of those basic principles upon which our laws and institutions 
are premised. 


In this century, statute law, case materials, and legal commen- 
taries seem to have grown in almost geometric progression. Even 
within the professional lifetimes of the older members of the bar, the 
body of the law has so developed in scope, complexity, and sheer 
volume that it has become ever more difficult to identify and adjust 
the conflicts that arise between basic principles in areas of public 
interest, human rights, national security, labor-management and fed- 
eral-state relationships. The technical aspects of the law in these 
fields and others have become so demanding that other, broader, 
principles are likely to become submerged. Today, the law of taxation 
may be a lawyer’s all-absorbing life work—or labor law, antitrust law, 
administrative practice, or the law of real estate, insurance, or probate. 
A high degree of specialization is unavoidable, for today no man can 
keep abreast of the developments in all areas of the law and apply 
them with technical competence to tangled factual situations. But 
unfortunately such specialization carries with it a tendency not only to 
fragmentize our approach to legal problems, but also to lose sight of 
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the law’s basic function as a social instrumentality, and of the conse- 
quent public responsibilities of our profession. 

This, of course, was not so true in the early days of our country, 
when the foundations of our nation were being laid. It was an inevi- 
table consequence of those stirring times, that the approach to the 
law was through great human and public problems. It has always 
been a matter of amazement to me that the young men of that day— 
men in their 20’s and 30’s— were able to discuss these great issues so 
profoundly and to resolve them so wisely: That the Declaration of 
Independence came from the pen of Jefferson at 33; that Hamilton 
produced great governmental documents in his “teens” and early 20’s, 
attended the Constitutional Convention at 30, and at 31 made the 
major contribution to the “Federalist” papers; that Madison—truly 
called the “Father of the Constitution”—was 36 when the Constitu- 
tional Convention met. 

Two of these three men were lawyers. Indeed youth and legal 
training seemed to be the two most common characteristics of our early 
leaders. Six of the 55 delegates to the Constitutional Convention were 
30 years of age or under, and a majority were less than 45 years old. 
Thirty-three of the 55 delegates who participated in the Convention 
were lawyers—ten having served as State Court Judges. 

If there had not been a deep and general interest in the great 
public issues among young men—and most particularly among young 
lawyers—during our revolutionary period, leadership would have been 
lacking either to bring the Revolution to a successful conclusion or to 
lay the foundations of our Government. 

The Constitutional Convention did not originate a new concep- 
tion of man’s freedoms or invent a new structure of government, as it 
sat in Philadelphia in the summer of 1787. Our free institutions had 
their roots in the past. The young men who contributed so strikingly 
to the establishment of those institutions had studied the role of gov- 
ernment in world history. From intense interest and thoughtful 
inquiry, they knew the value of human liberty, and the weaknesses as 
well as the strength of democracy—they knew what needed to be 
done if our Government was not only to be a democratic Government, 
but a free Government as well. They were aware from their knowledge 
of history that by erosion, or by gradual assumption of power, the 
democratic process had often been transformed into tyranny. They 
feared power and insisted upon diffusing it. They infused into our Gov- 
ernment the philosophy of Hammurabi who bottomed the first code of 
law in recorded history on the principle that it was “to prevent the 
strong from oppressing the weak.” They learned the lessons that 
flowed from the rise and fall of the great Roman Empire. They knew 
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the trials and tribulations of liberty in England and on the Continent. 
They knew the doctrines of the philosophers-Rousseau, Montesquieu, 
and de Vattel of their era, and Locke, Sidney, Coke of earlier years, 
were widely read and widely quoted. 

The profound understanding of these young men was reflected 
not only in the Constitution and the Bill of Rights, but in the many 
other basic governmental charters which preceded them in the early 
years of the new nation. It was reflected in the state constitutions 
adopted between 1776 and 1789. It was reflected in the Northwest 
Ordinance which opened up this great part of America. Drafted by 
Nathan Dane, a young lawyer of 35, and adopted on July 13, 1787, 
while the Constituticnal Convention was still in the course of its 
deliberations, the Northwest Ordinance declared its purpose in these 
words: 

For extending the fundamental principles of civil and reli- 
gious liberty, which form the basis whereon these republics, their 
laws and constitutions are erected; [and] to fix and establish those 


principles as the basis of all laws, constitutions, and governments, 
which forever hereafter shall be formed in the said territory. .. . 


The Northwest Ordinance forever guaranteed the right to reli- 
gious freedom, to the writ of habeas corpus and trial by jury, to 
“judicial proceedings according to the course of the common law,” to 
bail, to freedom from cruel or unusual punishments, to just compensa- 
tion for the taking of property or services, and to inviolability of bona 
fide contracts untainted by fraud. The Northwest Ordinance abolished 
slavery and involuntary servitude within this great territory, and 
declared that “Religion, Morality and knowledge being necessary to 
good government and the happiness of mankind, Schools, and the 
means of education, shall forever be encouraged.” 

The young lawyers who contributed so greatly to these moving 
declarations were men of great intellect and spirit, to be sure. But, 
like all other men, they were largely the creatures of their times. It 
was the role of lawyers of that day to deal with great problems, 
and they equipped themselves by study and were encouraged by 
example to play that role. They met their public responsibilities, not 
alone by drafting basic public documents and participating in the 
great civil and military affairs of their day, but also by the practice 
of their profession in the courts on behalf of their clients, as Andrew 
Hamilton’s magnificent defense of John Peter Zenger and James 
Otis’s flaming attack upon writs of assistance have come to symbolize. 

In the perspective of history the problems of our day may appear 
no less stirring—no less grave and portentous—than those which con- 
fronted this nation in its beginnings. The basic issue which our day 
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will resolve is whether mankind is to live under the rule of law—and 
whether that rule of law is to be the law of freedom or the law of 
command. Our world is locked in a continuing struggle over this 
great issue, and we have been called by history to lead the forces of 
freedom. The challenge which faces us is surely no less stirring than 
that which faced the founders of our nation. If we should fail, surely 
the results would be no less disastrous to us and to mankind than 
those which would have flowed from the failure of the American 
Revolution. 

Whether we are to succeed or fail in meeting the challenge of 
our time will depend in large measure upon whether, as a people, we 
are so grounded in the principles of freedom, and have so established 
them in our practices, that they will not be eroded away in the 
struggle, but will stand out before the world not merely as precepts but 
as vital evidence that men can be strong and yet be free. 

Despite the challenge of our time, comparatively few young 
people today are either equipped or inclined to devote any substantial 
part of their energies and talents to the resolution of our great prob- 
lems. It is difficult to recruit young lawyers of ability for service in 
Government, or to induce those in private practice to accept public 
responsibilities, from which they might gain a practical understanding 
of the basic problems of our day, and a dedication to their solution. 
Indeed, it is not always easy for an individual of limited means, 
caught up in a contest involving human liberties, to obtain representa- 
tion by young lawyers of skill. 

The vast majority of our best young minds gravitate toward 
technical specialization which leads away from such concerns. Indeed, 
they are discouraged by many from adopting any other course. Only 
a few years ago the term “egghead” was invented to express the low 
opinion in which responsible elements in our society held those young 
people who had the foresight and courage to focus upon the great 
issues which confront us as a free society. It seems to me that we 
must look to our law schools to stem the tide against this retreat from 
fundamental principles and great legal causes, and to rededicate our 
profession to public responsibility and public leadership. 

The legal education of most of the young lawyers who played a 
leading role in the founding of our nation was brief and informal. It 
was not acquired through years of law school study or even academic 
training; most of these young men “read law” for a short period under 
the tutelage of a senior member of the bar. They drew their impressive 
understanding of free government and their deep attachment to its 
principles from independent study of the great public issues of their 
time and active participation in their resolution. 
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Today, in most of our states, formal law school training for a 
period of years is prerequisite to admission to the bar—and this after 
as much as 16 years of academic studies. This is properly so, of 
course. But it is an inevitable consequence that our schools preempt 
the time and intellectual interests of our future lawyers from their 
first contact with forma! education until they are finally catapulted 
into active practice. The intensity of the competition which they 
must then meet—the immediate need to master specialized techniques 
which they could not acquire in the classroom—will leave them with 
little time for the consideration of ultimate values and purposes for 
another period of years. If they emerge from law school skilled only 
in the mechanics of the law—if they enter the practice with the view 
that the legal profession is merely a private means of making a living, 
and that the lawyer’s central function is to achieve the immediate 
goals of his clients—those attitudes will in all probability determine 
the breadth of their vision and the direction of their efforts throughout 
their professional lives. 

Thus, at the risk that it will not otherwise be done at all, our 
schools, and primarily our law schools, must implant the basic prin- 
ciples of free government in the minds of our future lawyers, and send 
these young men and women into their profession with a clear realiza- 
tion that they bear a heavy public responsibility to serve the cause of 
human liberty and justice. 

For almost three-quarters of a century The Ohio State University 
College of Law has served the interests of this great State faithfully 
and well-and it continues to do so today with ever increasing dedica- 
tion and vigor. I know, not alone from what I have seen and heard 
on this visit, but from my knowledge of your contributions to legal 
education in the past, that you will play your full part in this great 
effort. And I know, also, that in so doing, over the years ahead as in 
the past, you will enjoy the deepest satisfactions of our profession, and 
earn the gratitude of all who see in freedom under law, man’s greatest 


hope. 











LOCAL GOVERNMENT LAW 
FOREWORD 


In an age of rapid legal development, it is not unusual to find 
that the significance of changes in any one field are often overlooked. 
An excellent example of this is the social upheaval in American urban 
life. Constantly increasing total population, and the even greater 
growth of urban population has created an indescribably complex 
society. The result is that “municipal” law, in the traditional sense 
of the law of municipalities, is being forcibly changed to “urban” law. 
Even while subjects such as governmental contracts and tort liability 
are developing apace, the emphasis in study is shifting to matters such 
as land use controls, co-operative governmental action and the financ- 
ing of public improvements. 

Municipal law was once almost exclusively the province of attor- 
neys in elected governmental positions. Now, the difficult social prob- 
lems brought on by our urban life are becoming also private legal 
problems. Many of these problems are fundamental in the daily human 
activities of the electorate as well as the elected. For example, the 
enactment of stringent building, housing, zoning, and subdivision con- 
trols, and the increasingly important subject of urban renewal. For 
further example, the expansion of governmental units both in quantity 
and in jurisdiction, and the shifting of control over law-making and 
implementation from traditional bodies to newly created agencies. 

To cover the new developments in established fields and also the 
new fields in urban law is beyond the capacity of a law journal. The 
objectives of this symposium must be more modest. 

The most basic matter in urban law is to identify how decisions 
are being made in reacting to the problems of our society. Dean 
Fordham in his article prepared for this issue of the Journal has 
provocatively highlighted the trends and the questions in modern 
political and legal processes. 

Since our population has spilled far beyond the confines of our 
cities, simply providing a means of governing the urban sprawl is a 
problem by itself. Attention is therefore given to the broader prob- 
lems of incorporation and annexation, and to the specific problems of 
Ohio’s annexation laws. 

In 1948, Volume 9, Number 2 of the On10 STATE LAw JOURNAL 
made a significant contribution to Ohio municipal law. The unique 
Ohio constitutional “home-rule” provisions had in great measure lain 
fallow for 35 years. A comprehensive review of their theory and 
operation in that issue brought these provisions forcibly to the atten- 
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tion of the bar and judiciary. The substantial increase in judicial 
action involving home-rule attests to the impact of that symposium. 

Several of the important aspects of home-rule covered in the 
previous symposium are updated in this issue. In deference to the 
interest in public improvement finance, particular attention has been 
given to taxation, indebtedness and utilities. However, space obviously 
must control the comprehensiveness of our home-rule coverage. It is 
the hope of this Journal that in subsequent issues we will be able to 
complete our review of the significant developments in Ohio home-rule. 








DECISION-MAKING IN EXPANDING AMERICAN 
URBAN LIFE 


JEFFERSON B. ForDHAM* 


The purpose of this short paper is to invite attention to metro- 
politan problems from the standpoint of decision-making. It is a 
modest undertaking designed to provoke inquiry and reflection. 

Certainly metropolitan developments on the American scene have 
not escaped notice. As a matter of fact, they have been largely sub- 
merged under a plethora of written and spoken words. There was a 
stage in the consideration of the subject during which discussion did 
not wait for inquiry and there seemed to be an almost irresistible 
impulse to come quickly to the articulation of solutions. At the well- 
planned and conducted National Conference on Metropolitan Prob- 
lems, which was held at East Lansing, Michigan, in the spring of 
1956, there was no checking the urge to come forward at the end with 
solemn conference conclusions.’ This was a largely ephemeral exer- 
cise. Since then we have achieved greater restraint. The trend has 
been to focus upon particular metropolitan complexes and studies, a 
considerable number of which have been undertaken.” There is point 
in this: communities differ and this conditions the shaping of a plan 
in any particular community. In general terms, however, there is basis 
for the comment that the discussions of metropolitanism have grown 
a bit stale. Perhaps it can be approached from a fresh perspective. 
The immediate suggestion is that an approach be made from the 
standpoint of decision-making on public matters of metropolitan 
import. 

One notes at once that there is a complex of factors, which are 
likely to be operative with respect to the determination of a given 
matter of public concern in the larger urban context. There is the 
public power structure, to which we will address ourselves in the first 
instance and in major part. There is the extragovernmental political 
power structure in which political leaders exercise primary influence. 
Finally, we note the private power structure, which comprehends 
various economic and other private groups. These must be taken into 
account in examining the situation with respect to the soundness and 
adequacy of the arrangements for the political organization of society 
viewed in terms of the decision-making function. 





* Dean and Professor of Law, University of Pennsylvania Law School. 

1 The report was reproduced in 6 Municipal Law Service Letter 1 (1956). 

2 See the listings of metropolitan studies in the current numbers of “Metropolitan 
Area Problems,” a publication of the Conference on Metropolitan Area Problems. 
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VALUES 


We cannot talk effectively about these matters in vacuo; we must 
talk to some end. What gives point and direction is that which people 
consider important. The deliberate stress here is upon values, that is, 
general and abstract ideas which influence action or choice in decision- 
making. The basic values of the modern democratic state have recently 
been identified as liberty, equality and welfare, supported by second- 
ary or instrumental values, which have more definite thrust from the 
standpoint of their influence upon decision-making.* 

The relation of the democratic value system to the division of 
governmental powers and the decision-making process in urban com- 
munity life can be illustrated with two or three examples. One of the 
familiar instrumental values, associated with the basic value of human 
liberty, is the idea that decision-making should be at a level close to 
the people and, concomitantly, that public servants should be close to 
their masters. This is thought to serve the cause of liberty by protect- 
ing against the arbitrary exercise of governmental authority, by having 
authority and decision-making close to the people. As the theory 
goes, where the opportunity for popular participation and the gaining 
of maximum public understanding is greatest the likelihood of arbi- 
trariness and imposition is least. 

The application of the political value of keeping government close 
to the people in contemporary urban life is not easy. If decision- 
making is to be had at the level of the smallest appropriate community 
unit, we quickly find that some problems of the urban community 
have a fairly limited reach; others a more extensive range; and still 
others an area-wide scope. One way to meet this would be to devise 
special units of government for particular functions and to give each 
of those units a scope and a constituency as wide as the functional or 
service area. This approach is subject to at least two substantial 
objections. As we shall see, it has already been used to a large extent 
in the proliferation of ad hoc units of government, but with strong 
emphasis upon efficiency and management at the expense of political 
representation. In the second place, even if it were attempted to set 
up such special function units with politically accountable elected 
governing bodies, the system of local government would be made 
extremely diffuse and complex. Instead of three levels of government, 
there might be any number. Some elaboration is in order as to each 
of these objections. 

Perhaps we have been too concerned with the business of govern- 
ment, with function, with good administration. Certainly this writer, 





3 Ylvisaker, “Some Criteria for a ‘Proper’ Areal Division of Governmental Powers,” 
in Area and Power 27, 30 et seg. (Maass ed., 1959). 
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as well as others, has stressed the functional ideas that governmental 
jurisdiction should be as wide as the service area and that power or 
authority should be proportioned to responsibility.* Nor does he back- 
water on this. But such ideas do not occupy the whole stage. It 
might be that an ad hoc overlay of government for transit purposes, 
spanning a metropolitan area, would have much to commend it as a 
functional matter. If its governing body were a strictly appointive 
board without direct accountability to any constituency, would it be 
consistent with the American scheme of political values?° 

It is a striking fact of our history that the contemporary prolifera- 
tion of appointive ad hoc bodies with jurisdiction in urban life has 
kinship to the creation in the latter part of the 19th century of 
special commissions and boards, which were given some of the powers 
and responsibilities of local government at the expense of the general 
function units.* Of course, the legislature often acted directly by 
special legislation in that earlier day and politics and corruption had 
their roles to play. There is a parallel, however, both in the diffusion 
of responsibility in official hands and in the absence of a popular 
voice in what goes on. So strong was the reaction against the 19th 
century development that the courts in several states gave limited 
recognition to a so-called inherent right to local self-government.’ 
Such extra-constitutional means of limiting legislative power distort 
the rational pattern of constitutionalism and they have not had great 
vitality. Within the constitutional framework the response has been 
limitations on special legislation, home rule provisions and prohibitions 
upon legislative granting of municipal powers to special boards and 
commissions.® 

Some resort to ad hoc units of government is inescapable. We 
cannot do more than move on from where we are. We are compelled 
to adapt and experiment while we are on the move. In order to get 
the business of government done, we may find it necessary to use ad 
hoc arrangements as a short-range matter, even though we presently 
have clear ideas as to what should be done as long-range action. 
The immediate point, however, is that, recognizing all this, the political 
values associated with having governmental authority vested in repre- 





4 Fordham, “Local Government in the Larger Scheme of Things,” 8 Vand. L. Rev. 
667, 668 (1955). 

5 Shestack, “The Public Authority,” 105 U. of Pa. L. Rev. 552, 568 (1957). 

6 See State ex rel. LeRoy v. Hurlbut, 24 Mich. 44 (1871). 

7 State ex rel. Geake v. Fox, 158 Ind. 126, 63 N.E. 19 (1902); State ex rel. 
Jameson v. Denny, 118 Ind. 382, 21 N.E. 252 (1889) ; State ex rel. White v. Barker, 116 
Iowa 96, 89 N.W. 204 (1902). 

8 The first two categories are too familiar to call for documentation. As to the 
third, see Colo. Const. art. V, § 35; Pa. Const. art. III, § 20. 
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sentative hands and having the representatives of the people as close 
to their masters as may be, cannot be pursued with unqualified 
fidelity. If the business of government were distributed among a great 
number of special function units and conducted by elected officers in 
those units, there would be such a melange of constituencies that the 
voter’s head would swim. It would be highly unrealistic, moreover, 
because the extent of governmental service areas changes all the while 
and there are interrelationships between different functions. It seems 
clear that our general policy over the years to distribute power among 
a very limited number of levels of general function units has been a 
sound one, even though the size of a unit and the reach of a govern- 
mental function or problem do not always coincide. 


An illustration with respect to the basic value of equality is in 
order. Racial discrimination has carried to the point in Alabama that 
the boundaries of the City of Tuskegee have been so redrawn by the 
legislature as to exclude a large number of Negro citizens from the 
franchise in the City and, thereby, to assure white supremacy.’ This 
is a case of jurisdictional lines being so defined as to subordinate the 
basic value of equality to the interest in white supremacy. Conversely, 
we find large urban centers in other parts of the country in which 
there is a desire in the central city to promote equality in private 
housing opportunities, but without the power to act on the subject 
beyond the corporate limits.’° Plainly the reach of the human shelter 
problem extends throughout the metropolitan area. Under present 
conditions the only way governmental action, which would cover the 
ground, could be taken would be by state legislation. A public policy 
against discrimination in private housing should doubtless be adopted 
and enforced at the state level in any event; the basic idea involved 
is of general application, although the most serious housing problems 
may be confined to the larger urban centers. The situation does 
illustrate, however, the difficulty of accomplishing effective decision- 
making at the urban community level in matters involving the realiza- 
tion of equality. 





® Ala. Act of 1957, p. 185. In a suit by negroes affected by the act to have it 
declared violative of the fourteenth and fifteenth amendments, the United States Court 
of Appeals rejected the constitutional claim in the absence of racial discrimination 
appearing on the face of the statute. Gomillion v. Lightfoot, 270 F.2d 594 (Sth Cir. 
1959). The Supreme Court has granted review. 28 Law Week 3269 (March 22, 1960). 

10 This problem is currently being confronted in Philadelphia, following failure of 
proponents to obtain enactment of state legislation at the 1959 regular session of the 
General Assembly. Pittsburgh earlier enacted a fair housing practices ordinance, following 
the lead of New York City. 
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STATE-LOCAL RELATIONS 


In the state configuration the ultimate repository of political 
power is the electorate. In an Austinian sense, the state constitution 
is an organic law expressing the will of the electorate. If the constitu- 
tion is written along simple organic lines with a minimum of detail, 
it does not involve direct decision-making in the sense with which we 
are concerned. It does draw lines of jurisdiction—that is, it makes a 
basic division of governmental authority. If the constitution departs 
from the organic concept and deals with specific subjects as by a provi- 
sion dedicating particular public revenues to particular public pur- 
poses, it is entering the realm with which we are concerned and it may 
be affecting decision-making in the urban context. 

It is necessary to distinguish between a primary division of power 
or jurisdiction and decision-making within the framework of that 
division. There has been noteworthy confusion in this respect as to 
local autonomy. The advocates of substantive constitutional home 
rule for municipalities have insisted upon a constitutional division of 
power as between the state and the indicated local units. This has 
resulted in constitutional home rule states providing more than local 
autonomy: it has involved some measure of political self-determina- 
tion. It is entirely possible that adequate authority and responsibility 
for decision-making as to urban life can be granted to government at 
the local level without making a fixed constitutional division of power. 
Broad authority can be devolved upon local government subject to 
the ultimate authority of the legislature to deny or restrict.” 

At the present time there is no conception of home rule as broad 
as a metropolitan region; we have not been thinking of home rule in 
terms of an as yet undeveloped metropolitan jurisdiction. The home 
rule situation in Ohio, for example, is a fragmented affair.’* A primary 
city and each of the peripheral or enclaved municipalities in that 
urban area has home rule powers in its own right.*® 

Constitutional home rule for a general-function metropolitan 
government would make a division of power that would render the 
position of the central government of the state less important. Carried 
far enough, it would greatly depreciate the position of the state gov- 
ernment. This very point leads to consideration of a central problem 
in the area of this discussion. 





11 See American Municipal Association, “Model Constitutional Provisions for 
Municipal Home Rule” 19 et seg. (1953). 

12 Ohio Const. art. XVIII, § 3 makes a direct grant to each municipality (village 
or city) of all powers of local self-government. See the symposium on “Home Rule in 
Ohio,” 9 Ohio St. L.J. 1 (1948). 

13 Thus, the City of Columbus, the adjoining City of Upper Arlington and the 
enclaved City of Bexley all have home rule powers. 
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RELATIVE WEAKNESS OF THE STATE 


It is obvious that an American state lacks both the cohesive ele- 
ments of a national state associated with its independent stature in 
the international realm and the social, cultural and economic elements 
of the community which are likely to characterize an urban area. In 
other words, in a community sense, a state is a pretty artificial con- 
figuration. Even so, it would not be accurate to say that there is no 
state sense of community. An element of commonness has become a 
part of the state scheme of things through tradition and a long experi- 
ence of sharing within the state framework. This is a fact of American 
society. When it is viewed along with the strongly vested political 
position of the states, the possibility that we might work out deliber- 
ately a better conceived division of the country into states is too slight 
to command our attention, no matter how pleasant the intellectual 
exercise. 

What we are brought to is the question whether state govern- 
mental institutions and processes can be improved and strengthened to 
the point that the states will perform a significant role in the total 
conduct of human affairs. Certainly their governmental responsibili- 
ties within the federal framework are still very large with respect to 
a host of matters. These embrace the enactment and the administra- 
tion of most of our private law as well as the basic system of criminal 
law. They comprehend public education, welfare services, highway 
and other elements of the circulatory system, and the system of local 
government. : 

We are at a stage at which it is a matter of first-rank importance 
in our system that the position of the state government be reexamined 
with a view to the action needed to gird them for their tasks, with 
particular reference to urban life and decision-making in that area. 
The state legislature is, in most states, clearly not now equal to the 
task of providing the needed governmental arrangements and flexibility 
of action demanded by the rapid development of metropolitan life. It 
is a part-time organ, with representation weighted against the urban 
centers, with a weak, understaffed committee system and antiquated 
procedures for policy-making. Nor is there encouraging concern about 
this situation. On the contrary, those of us who are pressing this 
point find it necessary to be pretty tough-minded and persistent to 
continue in the face of such overwhelming lack of interest. 

There is the crucial area of fiscal powers in which the states, 
resting on limited geographical areas in a national economy, are at a 
distinct disadvantage as compared with the national government. How 
can the states maintain enough financial independence to prevent 
federal policy-dictation through the leverage of the purse? A partial 
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answer is that they can remove self-imposed restrictions. Consider 
the posture of Pennsylvania. The state constitution, as narrowly 
interpreted by the state supreme court, does not permit graduated 
income or succession taxes, nor even of personal exemptions and 
deductions for dependents under state or local flat-rate income taxes.’* 
The state’s residents may be subjected to foreign income taxes on what 
they earn in other states or on income from property in other states, 
but Pennsylvania enjoys no reciprocal benefits. Nor, of course, does 
it take advantage of the fact that state income-tax payments are 
deductible in the computation of the federal income tax. 

A basic step in the girding of the states for an important role is 
state constitutional revision. The Kestnbaum Commission on Inter- 
governmental Relations made the point effectively in its report to 
the President in June, 1955.’° The central problems are to provide 
strength and flexibility of action by removing the self-imposed 
shackles that abound in state constitutions and strengthening key 
institutions and processes, notably the legislative.’ 


AREAL DIVISION OF POWER 


Some local decision-making is directed to the very division of 
power on an areal basis. So it is with annexation. In the case of a 
middle-sized city, not ringed by small municipalities, annexation may 
be a direct means of conforming municipal jurisdiction to the actual 
urban area. If the consent of voters or property owners in an area 
sought to be annexed is required by law, the power of decision is 
placed in their hands. Such a policy is embraced by the constitution 
of New York as to city annexation’? and the Temporary Commission 
on the Revision and Simplification of the Constitution is not recom- 
mending that it be modified.’* This is not a defensible policy even at 
the legislative level. To give it constitutional status is worse. The 
question is one of jurisdiction with the final word being left to only 
part of the people affected. Those people do not act, moreover, as an 
organized constituency; they speak as individuals. There is no plan 
or form to their participation in the decision. On the other hand, to 





14 Butcher v. City of Philadelphia, 333 Pa. 497, 6 A.2d 298 (1938). Pa. Const. 
art. IX, § 1, provides that “all taxes shall be uniform upon the same class of subjects, 
within the limits of the territorial authority levying the tax. . . .” In contrast, the Ohio 
uniformity clause applies simply to ad valorem taxes. Ohio Const. art. XII, § 2. 

15 Commission on Intergovernmental Relations, A Report to the President for 
Transmittal to the Congress 56 (1955). 

16 Fordham, “The State Legislative Institution” passim (1959). 

17 N.Y. Const. art. IX, § 14. 

18 The Temporary Commission on the Revision and Simplification of the Con- 
stitution, First Steps Toward A Modern Constitution 16, 17 (Leg. Doc. No. 58, 1959). 
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give the municipality seeking to annex the controlling voice would 
amount to enabling it to achieve unilaterally an extension of its 
jurisdiction.’® 

State policy can meet the problem by recognizing at the outset 
that local autonomy in conducting governmental affairs is one thing 
while the drawing of jurisdictional lines is another. Pursuing this, the 
annexation statute both embraces substantive standards governing 
annexation and places their application in the hands of a governmental 
authority independent of the municipality, the people and the area 
affected. The well-known Virginia plan employs the judiciary as the 
independent agency.” Alaska** and Minnesota*® have rested the 
responsibility upon state administrative bodies. This is a development 
which excites interest. It is calculated to provide an agency and a 
process for taking both the larger and the more particular community 
interests into account. 

The same can be said with respect to the creation of new local 
jurisdictions. One of the difficulties which plague us in the organiza- 
tion of urban life is the ease with which new municipalities may be 
erected in the urban fringe.** Old statutes in many states, Ohio 
included,** have little policy content and do not give heed to the rela- 
tion of a proposed new incorporation to the interests and structure of 
the larger community. 


NATIONAL POWER 


There are three aspects of national power which are likely to have 
an increasingly important bearing upon the American urban scene. 
Congress has a number of primary powers which are applicable. They 
include the power to regulate interstate and foreign commerce, the 
power to provide for the common defense, the postal power and the 





19 This is the Texas policy as to home rule cities. Tex. Rev. Civ, Stat. art. 1175 
(Vernon, 1953). 

20 Va. Code § 15-152.2 et seg. (1950). 

21 Alaska Const. art. X, § 12. 

“A local boundary commission or board shall be established by law in the executive 
branch of the state government. The Commission or board may consider any proposed 
local government boundary change. It may present proposed changes to the legislature 
during the first ten days of any regular session. The change shall become effective 
forty-five days after presentation or at the end of the session, whichever is earlier, 
unless disapproved by a resolution concurred in by a majority of the members of each 
house. The commission or board, subject to law, may establish procedures whereby 
boundaries may be adjusted by local action.” 

22 Minn. Laws of 1959, c. 686. 

23 Mandelker, “Standards for Municipal Incorporations in the Urban Fringe,” 36 
Tex. L. Rev. 271 (1958). 

24 See Fordham and Dwyer, “Municipal Incorporation and Territorial Changes in 
Ohio,” 13 Ohio St. L.J. 503 (1952). 
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banking and currency powers. The independent exercise of these 
powers condition decision-making at the state and local levels. Sec- 
ondly, the spending power affords great leverage. In the third place, 
interstate cooperation as to urban affairs is increasingly important as 
urbanization reaches over state lines and interstate compacts are 
subject to Congressional approval. 

The first two categories are pretty familiar stuff. There is an 
awareness that they are enough to give the central government of the 
nation a dominant role in the further attack upon urban problems, 
unless the states seize the day as already suggested. We cannot expect 
a void; if the states do not respond to urban questions the national 
government eventually will. 

The implications of federal power under the compact clause are 
less familiar ground. The potential of the interstate compact as a 
means of achieving sound governmental arrangements in a multi-state 
urban area has hardly been scratched. It has been used not a little on 
an ad hoc basis to provide a type of special function overlay of gov- 
ernment, but key questions as to responsiveness to the popular will 
have not been answered.*> A current proposal for the creation of a 
national capital transit authority for the District of Columbia metro- 
politan area, contemplates that the federal unit would be supplanted 
in time by an interstate agency, established by a District of Columbia- 
Maryland-Virginia compact. The question of local participation in 
the control of the agency has been noted but left open.”® 

Congress can attach conditions to its consent to an interstate 
compact.” It can exact federal participation in an interstate govern- 
mental arrangement established by compact.”* It probably can 
revoke its consent even where the power to do so has not been expressly 
reserved.”* Thus, federal influence as to compacts can be great. Given 





25 Representative Celler has introduced H.J. Res. 615 in the second session of the 
86th Congress with the object of so amending the broad consent of Congress to the 
New York Port Authority Compact as to require submission of all future compact 
amendments to Congress and require reporting and disclosure to Congress about 
Authority operations. A New York Times editorial of March 28, 1960, criticized him for 
attacking home rule in the New York port area but it expressed no concern about 
popular participation other than through the state legislatures and the governors. 

26 106 Cong. Rec. 4971 et seg. (daily ed. March 14, 1960). 

27 This must be evident as to any condition which does not go beyond what 
Congress could exact directly by exercise of another constitutional power. 

28 In the case of the important Ohio River Valley Water Sanitation Compact, for 
example, it is provided that the United States, as well as each participating state, shall 
have three representatives on the interstate commission. 54 Stat. 752 (1940). 

29 The writer cannot point to judicial authority here. He notes that the action of 
Congress in consenting to a compact is political and not contractual, that the contract 
clause does not apply to the United States in any event and that Congress could 
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vigorous state government, there is basis for the expectation that the 
national government would be working with participating states on a 
basis of cooperation rather than dictation in the development of multi- 
state metropolitan governmental arrangements by compact. 


ExTRA-GOVERNMENTAL POLITICAL POWER 


Extra-governmental political power is a major force in urban 
decision-making. At the state level it bears on the legislative attitude 
as to local structure and powers. If in a bicameral legislature one 
major party, which is largely rural, small-town and suburban in its 
representation, controls one house and the big city party controls the 
other, it is likely to take some sort of political bargain to get some- 
thing that is desired by the large cities. Legislative decisions are 
commonly made by party caucus, not through the process of debate 
and deliberation.*° 

On the local scene the real decision-making may take place out- 
side the formal governmental framework if the party voice is strong 
enough. And where intergovernmental cooperation is called for as to 
a matter affecting a number of local units a veto by one political boss 
may result in a negative decision. 

These forces cannot be fully taken inte account and evaluated 
without identification and adequate information. But they do not 
operate altogether in broad daylight. What this means is that it is diffi- 
cult to reckon with them deliberately in community decision-making. 
Even if they are brought into the open, the moral sense of the com- 
munity may not be strong enough to have the quality and effect of 
strong sunlight. Regulation of political activity can be flouted as can 
laws against extortion and bribery. Vigorous political opposition, like 
cross-examination in the judicial forum, is a likely check. 

The more complex the urban community and the more diffuse the 
distribution of extra-governmental political power, the more difficult 
the problem of making effective decisions of metropolitan applica- 
tion. This, in short, is roughly what one might say as to the govern- 
mental situation. 

PRIVATE POWER STRUCTURE 


We are generally conscious of a so-called private power structure 
in community life. In some communities, even of large size, it may 
be readily identifiable.** A sizeable urban community may be largely 





hardly, by consenting to a compact, be said to have restricted any of its other constitu- 
tional powers. 

30 This is a commonplace feature of the legislative process in Pennsylvania, for 
example. 

31 A few powerful business and financial figures have been central to the tremendous 
development that has been taking place in downtown Pittsburgh. 
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dominated by one individual. More commonly, the situation is much 
more complex than this. In a major urban center one is likely to find 
a number of non-profit civic and welfare organizations of standing and 
some influence as well as powerful business leaders who can bring 
great weight to bear on questions of importance to them. There is, of 
course, no official or other established means of regularizing private 
activities directed to local decision-making. They, like political 
activities, are not fully in public view and they are difficult to assess. 
They must be reckoned with, however, as live elements in the total 
complex. 
CONCLUSION 


It has not been the object of this paper to press for the establish- 
ment of metropolitan units of government which are general function 
in character. It may be that the Toronto approach, which gives effect 
to the idea that a metropolitan government should have jurisdiction 
over public affairs of a metropolitan sweep, will be embraced in a 
number of American metropolitan areas.** The writer is disposed to 
think that in time we shall be forced to resort to some kind of overlay 
of government which will provide the framework and the process for 
decision-making and administration on an area-wide basis. Meanwhile, 
there is room for a deal of research in the actualities of decision- 
making of metropolitan significance. Data and insights as to the “is” 
should assist us in reaching conclusions as to the “ought.” Meanwhile, 
too, the division of powers and jurisdiction is so fragmented, both 
vertically and horizontally, that intergovernmental cooperation is indis- 
pensible in decision-making. This bespeaks efforts to encourage and 
facilitate communication and cooperative action on matters of common 
concern. 





82 For a description and evaluation of the Toronto development, see Milner, “The 
Metropolitan Toronto Plan,” 105 U. of Pa. L. Rev. 570 (1959). 








MUNICIPAL INCORPORATION AND ANNEXA- 
TION: RECENT LEGISLATIVE TRENDS 


DANIEL R. MANDELKER* 


Increasing awareness of the defects of permissive incorporation 
and restrictive annexation statutes, as they affect large urban areas, 
has focused public attention on legislative correction of these defi- 
ciencies. This article will review and assess recent legislative changes 
in this area of public concern. As the writer has stated elsewhere, the 
problem is largely one of drafting new standards to guide incorpora- 
tions and annexations, and of providing improved administrative tech- 
niques by which they may be implemented. But while the problem 
might possibly be stated in so simple a fashion, the finding of a prac- 
ticable solution is not nearly as easy. 

To a large extent, the problems of annexation and incorporation 
now center in the smaller metropolitan areas found primarily outside 
the older and more mature concentrations along the eastern seaboard. 
Statistically, this observation is confirmed by a recent survey which 
indicates that while metropolitan areas having a central city of 
1,000,000 or over possessed the greatest number of incorporated 
places, the rate of growth was highest in the metropolitan areas further 
down the scale.’ In view of the considerable expansion of population 
expected to occur in urban concentrations within the next two decades, 
the pattern of municipal corporate growth would indicate that im- 
mediate legislative action is needed with reference to the smaller 
areas if the extreme fragmentation” of the larger centers is not to be 
repeated.* This comment is particularly pertinent to many cities in 





* Associate Professor of Law, Indiana University. 

1 Hawley, “The Incorporation Trend in Metropolitan Area, 1900-1950,” 25 
Journ. AIP. 41 (1959). In the 1940-1950 decade, Standard Metropolitan Areas 
(hereafter, SMA), with a central city of 1,000,000 or more had an average of 149.4 
incorporated places, while the nearest category had an average of only 51.2 incor- 
porated places. However, the rate of accumulation of incorporated municipalities has 
been greatest in SMA’s having central cities with populations between 100,000 and 
250,000, and between 500,000 and 1,000,000. In the 1945-1949 period, for example, 
the percentage increase was 16.6 in the second group, as compared with 2.0 in the 
over 1,000,000 group. 

2 Hawley noted a resurgence of incorporations in the post-1950 years which 
equalled an earlier period of considerable growth in 1905-1909. Hawley, supra note 1, 
at 42. Also of note is the fact that in the last census decade 11 SMA’s contained three- 
fourths of all the places incorporated during that period. /d. 

3 This development is vividly evident in the Milwaukee area, where a series of 
12 incorporations since 1950 has brought the entire county within the jurisdiction 
of the incorporated municipalities. Wisconsin Metropolitan Study Commission, Com- 
mittee on Land Use and Zoning, Report on Municipal Boundary Problems 7, Maps 
1-5 (1959). 
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the midwest, whose comparative isolation and smaller size have so 
far prevented the fragmentation by incorporation that is characteristic 
of the continuous built-up areas in the East. 


MANIFEsT DesTINY, GREEN BELTS, AND URBAN GROWTH 


A survey of this type might well be preceded by a brief charac- 
terization of the general assumptions underlying the reform of in- 
corporation and annexation legislation. Most opinion in the United 
States advocates supportive legislation which would recognize the 
“Manifest Destiny’* of the large urban central city.” A good example 
is provided by the statutes, becoming increasingly common, which 
prohibit the incorporation of new municipalities within a certain 
distance of large cities. Not only does this legislation recognize the 
fact that new incorporations have been “moving in” geographically 
on the large metropolis,® but it represents a legislative policy, explicitly 
recognized by the Iowa court in upholding such a statute, that the 
growth of large cities shall not be restricted.’ Underlying this attitude 
is the further assumption, not always made explicit, that the govern- 
mental organization of a large urban area can often be best rationalized 
by the peripheral expansion of the central city. This assumption is 
implicit, for example, in annexation statutes which make the good of 
the annexing community an important factor to be considered in 
passing on the desirability of an annexation ordinance.® 

English policy presents a different set of assumptions. There, 





4 The phrase is Dean Fordham’s. 

5 A contrary opinion was voiced by a California legislative committee, which 
found that the California incorporation laws were satisfactory short of some neces- 
sary procedural revisions. Final Report of California Assembly Interim Committee on 
Municipal and County Government 6 (1959). This conclusion should be compared 
with a recent study which finds virtually no control exercised over the desirability or 
feasibility of a municipal incorporation in California. Comment, 4 U.C.L.A.L. Rev. 
419 (1957). Some witnesses before the Committee had called for the imposition of 
standards. Vol. I, Hearings on Incorporations before California Assembly Interim 
Committee on Municipal dnd County Government, 69-72; Vol. II, pp. 5-8 (1958). 

6 Hawley, supra note 1, at 44. Before 1900 a radius of 35 miles was needed to 
embrace 94% of all incorporated places. In the last decade 94% of all new incorpora- 
tions were located within 25 miles of the central city. 

7 In re Town of Avon Lake, 249 Iowa 1112, 88 N.W.2d 784 (1958). The Cali- 
fornia Committee recognized that the threat of annexation was the “principal under- 
lying motive” behind many of the recent incorporations in that state. California 
Report, supra note 5, at 9, 10. In California the incorporation boom has fostered 
the growth of community consultants who “sell” the incorporation idea. Jd. at 16-18. 
As one such witness testified, “We take the campaign from the beginning and handle 
all phases of it.”” Id. at 17. 

8 E.g., Ind. Ann. Stat. § 48-701 (Burns Supp. 1959). See also the court’s com- 
ments in City of Gould Spring v. Laycock, 312 S.W.2d 882 (Ky. 1957). 








1960] RECENT LEGISLATIVE TRENDS 287 


county planning authorities have been encouraged to encircle the 
larger cities with Green Belts. More properly these are land use zones 
several miles wide and within which urban development outside 
existing villages is to be severely restricted.* Some cities in the 
200,000 range have been so treated. In part, the object is to restrict 
the further expansion of the cities that are so girdled. Recent statu- 
tory experiments in California have proceeded along similar lines.’° 
In England the underlying policy is that absolute size has disadvan- 
tages so serious as to be avoided at the cost of additional urban frag- 
mentation, which has express sanction in government New Town and 
town development schemes beyond the Green Belt. Local government 
reorganization in England is presently being carried out regionally 
by national boundary commissions which accept the Green Belt 
limitations. This ad hoc approach for all practical purposes has super- 
seded the consideration of incorporations and annexations on an 
isolated and individual basis. 

Considerable differences between English and American local 
government structure make comparisons difficult. For one thing, the 
English county has in recent years been given important urban gov- 
ernmental functions and is not strictly comparable to its American 
counterpart. English policy would nevertheless suggest that there is 
no necessary case for a continued increase in city size, although the 
application of a restrictive policy to a medium-sized community under 
the 1,000,000 mark is open to question. Part of the difficulty lies in 
the lack of adequate data on which to base such a policy.’ In addi- 
tion, English experience might indicate that incorporation and annexa- 
tion legislation can provide only a limited solution if considered apart 
from the organizational problems of metropolitan government as an 
entity. The writer has detailed these considerations elsewhere.” 
Ultimately, parts of the urban periphery may have to be organized 





® Ministry of Housing and Local Government, Circular 42/55. The English Cir- 
cular contemplates that vacant sites within existing villages should be built upon as an 
alternative to peripheral expansion. Compare the somewhat contrary American as- 
sumption in Faris v. City of Caruthersville, 301 S.W.2d 63, 69 (Mo. App. 1957): “The 
city council should not attempt to control . . . the location of the people’s homes or 
businesses.” 

10 California has experimented with a law under which an area may be zoned 
exclusively for agricultural uses and then may not be annexed without the consent 
of the owners. See Cal. Govt. Code § 35009 (1955). This legislation is reviewed in 
California Assembly Interim Committee on Conservation, Planning, and Public Works, 
Subcommittee on Planning and Zoning, Preliminary Report on State Greenbelt Legis- 
lation and the Problem of Urban Encroachment on California Agriculture (1957). 

11 See Lillibridge, “Urban Size: An Assessment,” 28 Land Econ. 341 (1952). 

12 “Standards for Municipal Incorporations on the Urban Fringe,” 36 Texas L. 
Rev. 271 (1958). 
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separately but within the framework of a metropolitan or regional 
organization. In the meantime, and particularly in view of the stage 
of urban development in the midwest, the encouragement of the pe- 
ripheral expansion of the medium-sized cities coupled with the com- 
parative discouragement of suburban incorporation appears to be the 
best possible solution. 


RECENT INCORPORATION LEGISLATION 


Recent decisions involving the attempted incorporation of villages 
in Ohio put the problems involved in these cases into focus. Perhaps 
the Franklin Heights case is most illustrative.’* In this case the court 
rejected the attempted incorporation of an area over 22 miles square, 
surrounding the City of Columbus in the shape of a U. Under the 
Ohio statutes a village incorporation may be rejected if it is not “just, 
right and equitable,” and the court seemed primarily to be moved by 
the difficulties the new village would face in attempting to provide 
sewage and other municipal services. While service difficulties were 
recognized to be a consequence of the unusual shape, the court of 
appeals was also influenced by the suburban character of the area to 
be incorporated. Like many areas on the fringes of medium-sized 
cities it was but partially developed, residential subdivisions were 
scattered, and land was primarily still in agricultural use. The deci- 
sion possibly implies that scattered dormitory developments are not 
entitled to incorporate, particularly when they are in a semi-urban 
state, and that in any event the future of such areas lies more properly 
with the adjoining large city."* 

Incorporation legislation in Indiana and Minnesota has attempted 
to remove the necessity for ad hoc judicial decision by providing a 
statutory code that puts competing interests in balance.” The Indiana 
legislation deals primarily with incorporation, but had been preceded 
by earlier statutory changes that strengthened the annexation powers 





13 Hoye v. Schaefer, 148 N.E.2d 532 (Ohio C.P. 1958), aff'd, 157 N.E.2d 140 
(Ohio Ct. App. 1959). Sée also Baumhardt v. Mitchell, 107 Ohio App. 209, 157 N.E.2d 
898 (1958), rejecting the incorporation of a long, narrow strip of land on the 
ground, in part, that the municipality would “present perpetual problems relating 
to streets and public utility services.” 

14 See the decision of the Court of Common Pleas, which notes the implicit 
concession of the incorporators that without annexation the area could not get 
sewers and water, and then notes that without such services a health menace might 
result. Perhaps the court had in mind the policy of the City of Columbus not to 
extend sewage to areas outside the city. 

15 Both statutes resulted from legislative studies. The Indiana study was carried 
out by a committee acting under a resolution of the Legislative Advisory Commis- 
sion, the Minnesota study by a Commission which was authorized by Minn. Laws 
c. 833 (1957). 
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of cities.‘ In Minnesota the statute was part of a wholesale reform 
of municipal incorporation and annexation law. As compared with 
existing legislation, both the Minnesota and Indiana laws attempt to 
draft standards for municipal incorporations that give proper heed to 
the problems of organizing local government in metropolitan areas. 
Both improve the procedures available to test municipal incorpora- 
tions, and both place the final decision on an agency which stands 
impartial as to the conflicting interests involved. 

Under the Minnesota legislation procedural innovation has been 
obtained by the creation of a Municipal Commission at the state level 
with the power initially to pass on municipal incorporations.’ While 
the power to incorporate in Indiana is left as before with the county 
commissioners, copies of the incorporation petition are to be sent to 
the state agency having planning advisory functions and to the plan- 
ning commission having jurisdiction of the area involved.’* Each of 
these agencies is to file an advisory report with the county commis- 
sioners, using the standards for incorporation provided by the statute. 
Under the Minnesota law the Municipal Commission has the power 
to enact “reasonable” regulations,’® and the report of the study com- 
mission which proposed the legislation echoes the hope that the Com- 
mission will be able to evolve rules and standards in application of the 
statutory tests that have been adopted.” 

In defining the standards to be applied to new incorporations 


16 For the new Indiana law, see Ind. Laws c. 240 (1959), which may be found 
beginning at Ind. Ann. Stat. § 48-101 (Burns Supp. 1959). The 1953 city annexation 
amendments may be found at Ind. Ann. Stat. §§ 48-701, 48-702 (Burns Supp. 1959), 
and the new law also amends the town annexation statutes to bring them into line 
with the city amendments. 

17 For the new Minnesota law, see Minn. Laws c. 686 (1959), which may be 
found beginning at Minn. Stat. Ann. § 414.01 (West Supp. 1959). Only in counties 
having first or second class cities or in metropolitan areas as defined for regional 
planning purposes must all incorporation petitions be referred to the Municipal 
Commission. In other areas, an existing municipality within one mile of the proposed 
incorporation may petition the district court for a determination that its interest is 
so substantial that the incorporation petition should be referred. Minn. Ann. Stat. 
$ 414.02(1) (West Supp. 1959). Differential provisions of this type were contemplated 
for the Indiana law, but it was finally decided to draft an all-embracing code whose 
more restrictive sections would automatically fail to apply in rural areas. Different 
procedures for rural areas were added to the proposed bill by the Minnesota legis- 
lature. 

18 Ind. Ann. Stat. § 48-105 (Burns Supp. 1959). Under the Minnesota law the 
incorporation petition is to be referred to “any duly constituted municipal or re- 
gional planning commission exercising authority over all or part of the area.” Minn. 
Stat. Ann. § 414.02(2) (West Supp. 1959). 

19 Minn. Stat. Ann. § 414.01 (West Supp. 1959). 

20 Report of the Commission on Municipal Annexation and Consolidation 16 
(1959). 
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both statutes start implicitly with the assumption that only an ade- 
quate “community” is entitled to incorporate. Both reject a compre- 
hensive definition of community in favor of an itemization of the 
specific factors which are thought to be the necessary ingredients of 
municipal entity. While the factors listed in each statute are several, 
they fall into the following three categories: (1) factors testing the 
nature of the area seeking incorporation; (2) factors testing the 
ability of the area to provide necessary governmental services; and 
(3) factors testing the effect of the incorporation on the existing 
governmental structure in the wider community of which the area 
seeking incorporation is a part. 

The Minnesota law retains the test, found in its previous statute, 
that the area to be incorporated be “so conditioned as to be properly 
subject to municipal government.””! The statute then lists eight 
factors about which the Municipal Commission is to make findings but 
it does not specify what findings the Commission must make. In this 
way, as indicated above, the elaboration of criteria based on these 
factors will be left to the Commission as it gains experience. For 
example, the Commission is to make findings about population and 
area, but the statute does not specify what particular finding on the 
question of area and population will suffice to permit the incorporation 
of a municipality. An inquiry into the urban nature of the community 
seeking incorporation is contemplated, however, by the inclusion of 
factors requiring the Commission to consider the area and assessed 
value of platted in relation to unplatted land. Past and prospective 
expansion is also to be considered, along with the “necessity and feasi- 
bility of providing governmental services.” The petition is to be 
denied “if it appears that annexation to an adjoining municipality 
would better serve the interests of the area.” If the petition is 
confirmed the Commission is to order an election in the area seeking 
to incorporate. 

Under the Indiana legislation the tests are similar, but the county 
commissioners must be satisfied that several specified conditions 
exist. In this respect, the legislation differs slightly from that enacted 
in Minnesota.”* The land area of the proposed new municipality must 
be “urban in character,” must be reasonably compact and contiguous, 
and must include enough undeveloped land to allow for future 
growth.” A “substantial majority” of the incorporators must agree 





21 Minn. Stat. Ann. § 414.02(3) (West Supp. 1959). For a discussion of the 
cases arising under the prior law see Standards, supra note 12, at 277, 278, 282-289. 

22 In the absence of an administrative commission on the Minnesota model, 
firmer legislative control is justifiable. 

23 The last-mentioned standard codifies the generally prevailing judicial rule. 
Standards, supra note 12, at 282-285. 
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to the provision of six from a list of major municipal services, and 
these must be capable of being financed by a “reasonable” local tax 
rate. Finally, incorporation must serve the “best interests of the 
territory involved.” In making this last determination the commis- 
sioners are to be guided in part by the expected growth and govern- 
mental needs of the surrounding area of which the particular territory 
is a part, and by the extent to which services and regulatory functions 
can be provided more adequately and more economically by an exist- 
ing unit of government. The commissioners have the power to incor- 
porate; no election is provided. 

Perhaps the most striking feature of these legislative innovations” 
is the recognition that the newly-incorporated unit should be finan- 
cially viable and should be able to make a contribution to the govern- 
ment of the larger metropolitan area. This assumption is explicit in 
the Indiana statute, and while less explicit in the Minnesota law the 
intent of the study commission which drafted it lies definitely in this 
direction.** In short, the dormitory bedroom community, incorporated 
only to prevent annexation, will ordinarily no longer be possible. 
From this perspective these statutes represent a purposeful choice 
that rejects balkanization as a solution to the problems of local gov- 
ernment organization. 

The writer has noted elsewhere the difficulties involved in most 
states in seeking the judicial review of municipal incorporations, and 
has recommended that the best solution is to provide for specialized 
review proceedings.** The Indiana law retains the concept of a 
specialized review procedure which is part of its history, and makes 
applicable the statute providing generally for the judicial review of 
administrative action by local governmental bodies.** The Minnesota 
statute provides for the judicial review of the Commission’s orders, 
and appears wide enough to permit a scrutiny of the decision on the 
law and on the facts.*® While these provisions might be callenged as 





24 However, the proceedings may be stopped by a remonstrance by 51% of the 
property owners in the area, or by the owners of 75% of the assessed real estate valua- 
tion. Ind. Ann. Stat. § 48-107 (Burns Supp. 1959). 

25 For recent judicial pronouncements on this problem, compare Petition to In- 
corporate the City of Duquesne, 322 S.W.2d 857 (Mo. App. 1959), with In re In- 
corporation of Village of Oconomowoc Lake, 97 N.W.2d 189 (Wis. 1959). For recent 
instances of judicial refusal to consider the merits of the incorporation see Attwood 
v. County of Wayne, 349 Mich. 415, 84 N.W.2d 708 (1957); Port of Tacoma v. 
Parosa, 52 Wash. 2d 181, 324 P.2d 438 (1958). 

26 Supra note 20, at 15. 

27 “Municipal Incorporation on the Urban Fringe: Procedures for Determination 
and Review,” 18 La. L. Rev. 628 (1958). 

28 Ind. Ann. Stat. § 48-109 (Burns Supp. 1959). 

29 Minn. Stat. Ann. § 414.07 (West Supp. 1959). 
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an unconstitutional delegation of legislative power if the standards 
have been drawn too widely, the detailing of subsidiary factual criteria 
on which the final judgment is to be based seems to preclude this 


event.*° 
RECENT ANNEXATION LEGISLATION 


A recent publication by the American Municipal Association has 
perceptively reviewed all of the state annexation statutes.** While 
the availability of this work as a sourcebook renders superfluous any 
similar attempt at a comprehensive coverage in this article, a review 
of some of the recent legislative trends in this area may still be 
helpful.*” 


30 See the discussion in Procedures, supra note 27, at 629-634. In this connection 
consider two of the standards that were suggested for the Indiana law: 

“(b) The land area of the proposed town must be such as to allow for a com- 
prehensive zoning plan which contemplates the allocation of territory for 
balanced residential, commercial, and industrial uses. .. . 

(d) Incorporation shali be allowed only if it is found that it will substantially 
improve the level of governmental services in the area seeking incorporation.” 

Memorandum to Indiana Study Commission on Town Incorporation and Annexation 
Laws 1 (Mimeo, October 23, 1957). 

Both the Minnesota and the Indiana statutes provide for notice to be sent to the 
township and county from which the proposed new municipality is to be carved, and 
the Indiana statute makes them party to the proceedings. In Minnesota they may 
submit briefs prior to the hearing. Under the Indiana statute, notice is also to be 
given to any existing towns or cities within three miles of the limits of the proposed 
town. Ind. Ann. Stat. §§ 48-106, 48-107 (Burns Supp. 1959); Minn. Stat. Ann. 
§ 414.02(2) (West Supp. 1959). Particularly in view of the difficulties the problem of 
parties in interest has presented in Ohio incorporations, these statutory changes deserve 
attention. Minnesota has properly extended similar provisions to annexation proceed- 
ings. Minn. Stat. Ann. § 414.02(2) (West Supp. 1959). 

31 Dixon and Kerstetter, Adjusting Municipal Boundaries: The Law and Practice 
in 48 States (Tentative ed. 1959). For individual articles of merit see Bain, “Annexa- 
tion: Virginia’s Not-So-Judicial System,” 15 Pub. Admin. Rev. 251 (1955); Bain, 
“Terms and Conditions of Annexation Under the 1952 Statute,” 41 Va. L. Rev. 1129 
(1955); Cutler, “Characteristics of Land Required for Incorporation or Extension of 
a Municipality,” 1958 Wis. L. Rev. 6; Fordham and Dwyer, “Municipal Incorpora- 
tion and Territorial Changes in Ohio,” 13 Ohio St. L.J. 503 (1952); Comment, 19 U. 
Kan. City L. Rev. 186 (1951) (Missouri law); Note, 39 Minn. L. Rev. 553 (1955). 

82 Several subsidiary but important problems deserve brief mention at this point: 

(1) Most annexation statutes are not sufficiently tight so as to prevent strip 
annexations, e.g., the annexing of a narrow street corridor in order to reach 
out and grab a large but isolated residential or industrial development. 

(2) Most statutes do not explicitly authorize annexations across county lines. In 
the age of the automobile, this lack of authority is unrealistic. 

(3) Most statutes have not faced up to the problem of defensive incorporations. 
One solution is provided by the Indiana law. No new incorporations and no 
annexations by other municipalities are now permitted within four miles of 
a first class city (Indianapolis) and within three miles of the second and 
third class cities. Ind. Ann. Stat. §§ 48-110, 48-114 (Burns Supp. 1959). 
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Most annexation statutes do not contain standards to guide the 
annexation process, and many make annexation a question for local 
determination by leaving the ultimate decision to the voters in the 
area sought to be annexed. Since annexation usually means higher 
urban taxes, frequent rejection is easily understandable. The con- 
tinuation of procedures under which the area to be annexed retains an 
effective veto can only check the future growth of the central city. In 
recent years, however, some state legislatures have recognized the 
case for city expansion. As a recent North Carolina report on annexa- 
tion suggests, sound urban government requires a city whose urban 
boundaries include a tax and geographic base upon which the neces- 
sary services and functions can be rested.** The question then becomes 
one of writing legislation which will implement this decision while 
providing safeguards for the area to be annexed. A statute along these 
lines is not easy to draw. Legislative changes in Indiana, North 
Carolina, and Minnesota have recently been carried out on this basis, 
the Virginia statute has long reflected a similar choice, and the 
Missouri courts have developed comparable tests with little explicit 
legislative direction. 

The Missouri law permits a city to annex by ordinance, but 
since 1953 has required that a declaratory judgment action be filed 
by the annexing city in which the validity of the annexation is to be 
tested. On the merits, the statute requires primarily that the annexa- 
tion be “reasonable and necessary to the proper development of the 
city.’”** While subsidiary criteria are not elaborated, the Missouri 
courts prior to 1953 had developed more specific standards relating in 
part to the determination of whether the property sought to be annexed 
was ready for annexation.*® These standards have been held to be 





Cities may annex any towns incorporated after the date of the act. Ind. Ann. 
Stat. § 48-111 (Burns Supp. 1959). See also Ind. Ann. Stat. § 48-108(d) (3) 
(Burns Supp. 1959). 
83 Report of the Municipal Government Study Commission 1-5 (1959). 
34 Mo. Ann. Stat. § 71.015 (Vernon Supp. 1959). 
35 For representative Missouri cases, see Faris v. City of Caruthersville, 301 S.W.2d 
63 (Mo. App. 1957); Mauzy v. City of Pagedale, 260 S.W.2d 860 (Mo. App. 1953) ; 
Dressel v. City of Crestwood, 257 S.W.2d 236 (Mo. App. 1953); Ozier v. City of 
Sheldon, 218 S.W.2d 133 (Mo. App. 1949); Jones v. City of Ferguson, 164 S.W.2d 
112 (Mo. App. 1942); Algonquin Golf Club v. City of Glendale, 230 Mo. App. 951, 
81 S.W.2d 354 (1935); Bingle v. City of Richmond Heights, 68 S.W.2d 866 (Mo. App. 
1934) ; State ex inf. Mallett ex re}. Womack v. City of Joplin, 332 Mo. 1193, 62 S.W.2d 
393 (1933); State ex inf. Major v. Kansas City, 233 Mo. 162, 134 S.W. 1007 (1911) 
(leading case). The Missouri rules are in turn derived from the leading Arkansas case 
of Vestal v. City of Little Rock, 54 Ark. 321, 15 S.W. 891 (1891). For a recent 
elaboration of these tests by the Arkansas court see Louallen v. Miller, 317 S.W.2d 710 
(Ark. 1958). 
Unlike Ohio Home Rule cities, Schultz v. City of Upper Arlington, 88 Ohio App. 
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relevant under the present law.*® They require that the land involved 
must be subject to sale as town lots, whether platted or not, must have 
a market value indicating their ripeness for town development, must 
be needed for town purposes, or must be developed as an urban com- 
munity. These tests thus cover the problem of timing with reference 
to agricultural land, which is one of the crucial questions for annexa- 
tion policy to resolve. 

If a farm is platted the Missouri test has been met, but the city 
may often have a need to annex before platting takes place. Taking 
cognizance of the fact that land is more valuable for residential than 
for farm purposes the Missouri courts are prepared to consider evi- 
dence as to value when deciding on an annexation.** Inherent in this 
standard is the assumption that much land on the periphery of a 
community does meet this test, and the Missouri courts have not 
found it difficult to uphold the annexation of farm land when the other 
pertinent criteria have been met.** In this connection they have paid 
attention to the need of the annexing city, particularly in relation to 
the availability within the city of vacant land sufficient to meet its 
probable need to expand. 

Other statutes impose a standard as broad as that in the Missouri 
law, though sometimes in connection with more explicit criteria.*® In 





281, 97 N.E.2d 218 (1950), Missouri and Texas Home Rule cities may annex without 
the benefit of a statute by virtue of the constitutional Home Rule provision. State 
ex inf. Taylor ex rel. Kansas City v. North Kansas City, 360 Mo. 374, 228 S5.W.2d 
762 (1950); State ex rel. Pan American Production Co. v. Texas City, 157 Tex. 450, 
303 S.W.2d 780 (1957). While annexations by Missouri Home Rule cities appear to 
be governed by the tests applicable to other municipalities, Texas Home Rule cities 
may annex regardless of the use and character of the area involved. Constitutional 
Home Rule amendment is thus another approach to annexation reform, although the 
enactment of a balanced statutory code that can work out the difficult problems that 
are involved appears preferable. 

36 City of Fulton v. Dawson, 325 S.W.2d 505 (Mo. App. 1959); City of St. 
Joseph v. Hankinson, 312 S.W.2d 4 (Mo. App. 1958); City of St. Ann v. Buschard, 
299 S.W.2d 546 (Mo. App. 1957). 

37 E.g., Faris v. City ‘of Caruthersville, 301 S.W.2d 63 (Mo. App. 1957). Accord, 
Town of Brookfield v. City of Brookfield, 274 Wis. 638, 80 N.W.2d 800 (1957). Nor 
must all of the tests laid down by the Missouri courts be met. Under an overriding 
umbrella of “review for reasonableness” the decisions have maintained a commendable 
fluidity. See Dressel v. City of Crestwood, 257 S.W.2d 236 (Mo. App. 1953). 

38 Faris v. City of Caruthersville, 301 S.W.2d 63 (Mo. App. 1957), approving 
the annexation of a tract devoted solely to farming purposes and even though the 
farmer did not want to sell. 

39 Three examples will suffice. The Virginia statute is best-known, and makes the 
“necessity for and expediency of” the annexation the prime test. Va. Code §§ 15.152.2- 
15-152.28 (Supp. 1959). Kentucky courts are to consider the “best interests” of the 
annexing city and whether a “manifest or material injury” will be caused to owners of 
real property in the area involved. Ky. Rev. Stat. §§ 81.100-81.280 (Baldwin Supp. 
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these cases the relative importance of the Missouri standard is difficult 
to define, and in any event a test of this variety presents several prob- 
lems. Apart from possible constitutional objections,*° the granting of 
such wide freedom to the deciding agency is perhaps open to question. 
Nor is this solely because of possible infringement on the interests of 
those opposing annexation. Indiana, for example, requires as one of 
its statutory tests that the land to be annexed be “urban,” and there 
is no assurance that judicial interpretation will always be as realistic 
as it is in Missouri. 

Minnesota and North Carolina have attempted to impose more 
specific tests. Minnesota retains the general standard, that the annexa- 
tion be for the “best interest” of the area concerned, and that the 
property to be annexed be “conditioned” so as to be ready for munici- 
pal government. On the issue of readiness, as in the incorporation 
law, it elaborates the subsidiary criteria which are to serve as a guide 
in making the basic decision. These criteria refer to the area to be 
annexed, and require consideration of the relative area, population, 
and assessed valuation of the annexing and annexed territories. The 
Commission is then to consider the past and probable future expansion 
of the annexing area, the availability of space to accommodate that 
expansion, the need for governmental services in the annexed territory, 
and the ability of the annexing municipality to provide them.** 
Striking resemblances to the Missouri standards will be noted. 

Even more specific standards are provided by the North Carolina 
statute. Generally speaking, the area to be annexed must have a 
population density of two persons to the acre, which is generally 
achievable only in sections that have been substantially platted for 
urban residential use, or must be sixty per cent platted into lots of 
which at least sixty per cent are five acres or less in size.** An analysis 





1955). Under the Indiana law the annexation must be “in the best interests of the 
city and of the territory sought to be annexed.” Apparently, either the territory to 
be annexed must be “urban in character” or, if undeveloped, it must be “needed for 
development of the city in the reasonably near future.” Ind. Ann. Stat. § 48-702 
(Burns Supp. 1959). For discussions of these statutes see Dixon, op. cit. supra note 31, 
at 113-120, 133-141, 306-313. 

40 Compare City of Des Moines v. Lampart, 248 Iowa 1032, 82 N.W.2d 720 
(1957), with State ex rel. Klise v. Town of Riverdale, 244 Iowa 423, 57 N.W.2d 
63 (1953), noted, 38 Minn. L. Rev. 170 (1954). See also Udall v. Severn, 52 Ariz. 65, 
79 P.2d 347 (1938). 

41 Supra note 39. 

42 Minn. Stat. Ann. § 414.03(3) (West Supp. 1959). 

43 Two statutes were passed by the North Carolina legislature. N.C. Laws 
c. 1009 (1959), deals with annexations by municipalities having a population of 5000 or 
more. N.C. Laws c. 1010 (1959), deals with annexations by municipalities having a 
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of the law has indicated that a residential subdivision with approxi- 
mately thirty homes to each 100 acres would be required before 
annexation under the statute became possible.** As compared with 
the other statutes that have been discussed the North Carolina law 
is considerably more limited, but at the same time is firmer in facilitat- 
ing annexation once its more specific tests have been met. 

As a group, recent annexation laws acknowledge a presumption 
that urban territory should be subject to urban government, but 
require that two general tests be met: the annexed territory must be 
ready for urban goverment, and the annexing municipality must show 
a need for this area. In some cases these two tests are mingled as one. 





population of 5000 or less. The discussion in the text is based on the first of these 
laws. 

As the basis for this differentiation in treatment, the legislature found as a 
matter of policy that urban development around the larger municipalities is “more 
scattered than in and around smaller municipalities” and that larger municipalities 
accordingly have greater difficulty in extending municipal services. “Legislative stan- 
dards governing annexation . . . must take these facts into account.” N.C. Laws 
c. 1009, § 1(d) (1959). Differences in treatment as between the two laws come pri- 
marily in the section governing the character of the area to be annexed. Section 4(c) 
of the law governing the larger municipalities provides that “Part or all of the area 
to be annexed must be developed for urban purposes.” To pass this test, the area 
must meet any one of the following standards: 

“(1) Has a total resident population equal to at least two persons for each acre of 
land included within its boundaries; or 

“(2) Has a total resident population equal to at least one person for each acre of 
land included within its boundaries, and is subdivided into lots and tracts such 
that at least sixty per cent (60%) of the total acreage consists of lots and tracts 
five acres or less in size and such that at least sixty per cent (60%) of the total 
number of lots and tracts are one acre or less in size; or 

“(3) Is so developed that at least sixty per cent (60%) of the total number of lots 
and tracts in the area at the time of annexation are used for residential, com- 
mercial, industrial, institutional or governmental purposes, and is subdivided 
into lots and tracts such that at least sixty per cent (60%) of the total acreage, 
not counting the acreage used at the time of annexation for commercial, indus- 
trial, governmental or institutional purposes, consists of lots and tracts five acres 
or less in size.” : 

An interesting ancillary provision in § 4(d) of this law recognizes the tendency 
of builders to leapfrog large open areas in order to create isolated residential sub- 
divisions in the countryside. This subsection permits the annexation of an open, 
undeveloped area which either lies between or is adjacent to the municipal boundaries 
and a developed urban area as defined above. No comparable provision appears in the 
law governing the smaller municipalities. 

44 Esser, “Legislation of Interest to Municipal Officials,” 25 Popular Government 
No. 9, 14, 16 (June 1959). He also notes the legislature’s reliance on density standards 
as the test for annexation, admitting that the standards are drawn so high as to prevent 
the annexation of undeveloped territory beyond the urban area but which is ripe for 
development. However, he feels that municipalities may safely extend services to these 
areas because the law insures that they may be annexed once they have been developed. 
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The laws differ, however, as to the particularity with which they 
define and elaborate these standards, and thus in the scope and discre- 
tion which they confer on the agencies which are to make the ultimate 
decision. Perhaps a casting of the discussion in terms of generality 
as compared with specificity is false. Each of the statutes under dis- 
cussion is specific, but each is specific as to different questions. Per- 
haps a legislative codification of the essence of the Missouri decisions 
is most desirable. This may be done, as in the case of the Minnesota 
law, by detailing a series of standards relating qualitatively to the 
characteristics of the area to be annexed and to the needs of the 
annexing municipality. Or it may be achieved, as in North Carolina, 
by the use of legislative standards which measure quantitatively the 
readiness of the area for annexation. Basically, the statute must 
recognize that the city casts its shadow before it, and must legislate 
accordingly. 

Apart from imposing positive requirements as prerequisites to 
annexation, recent legislation has also sought to ensure that annexa- 
tion confers benefits on the annexed area in return for taxes re- 
ceived.*® All enact provisions to ensure that municipal services will be 
extended to the annexed area, and some go to elaborate measures to 
see that this is so. North Carolina, for example, requires the filing by 
the annexing municipality of a plan for the extension of vital services, 
and then provides for an action in mandamus by an objecting prop- 
erty holder if these services are not provided within twelve months 
time.** As a corollary to the-proposition that urban territory requires 
urban government, these provisions are logically sound. 

Nevertheless, their practicability may be open to question. A 
Missouri court*’ has held that the annexing municipality need only 
extend the services it is already providing to its own citizens. If the 
service level of the annexing municipality is poor, boundary extension 
may depress rather than enhance the quality of local government in 
the area. There may be reasons for annexation other than the provi- 





45 These provisions reflect legislative recognition of the minority judicial view, 
first developed in annexation cases, that to include land within the municipal limits 
and to tax it at the municipal rate without conferring municipal benefits is a “taking” 
without just compensation. Standards, supra note 12, at 280, 281. 

46 N.C. Laws c. 1009, § 5 (1959). In Virginia the annexation court continues in 
existence for five years and may reconvene during this period if the municipality 
fails to carry out its obligations to the annexed area. 

47 City of St. Ann v. Buschard, 299 S.W.2d 546 (Mo. App. 1957). This case 
simply reflects the somewhat unfortunate tendency of the Missouri courts freely to 
permit annexations by suburban municipalities, even though the result may be to 
perpetuate further the balkanization of the metropolitan area. Similar tendencies are 
evident in the Missouri incorporation cases. See State ex rel. H. B. Deal & Co. v. 
Stanwood, 208 S.W.2d 291 (Mo. App. 1948). 
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sion of municipal services; the extension of zoning and health ordi- 
nances afford one example. As a matter of timing, it may not be 
possible to force the extension of all the necessary municipal services 
within a rigid statutory period even though the annexation may be 
proper on other grounds. 

The requirement that benefits be conferred for taxes received 
may also present administrative problems. For example, the provision 
in the Indiana law that taxes raised in the annexed area be impounded 
for its use gives rise to difficult questions of administration and may 
impair the flexibility of the municipality’s financial program as several 
“trust fund” areas become attached to the city after a time.** These 
questions must be considered in light of the general adequacy of 
annexation procedures. Most recent legislation, recognizing the weak- 
ness of a method under which annexations are decided by the voters 
in the affected area, have chosen an impartial agency to make the final 
decision. In the states reviewed here this agency for all practical 
purposes has been the judiciary, as it provides the disinterested forum 
for the review of the annexation ordinance, which really stands as a 
claim by one of the parties in interest. While this choice is perhaps 
dictated by the absence of a feasible alternative, and by a history of 
judicial supervision of local government in America, its advisability 
in this context has been questioned.*® 

One most pressing problem involves the delay that has often 
been associated with annexation proceedings. Some statutes, as in 
Indiana, provide for the filing of a remonstrance by a majority of the 
property owners in the annexed area, and this requirement has brought 
administrative complications because of the difficulty in determining 
whether or not a true majority of the owners do in fact object. Under 
legislation in force in Kentucky the burden of proof depends on the 
percentage of residents objecting, and trial courts both there and in 
Indiana have been known to conduct elections and lengthy examina- 
tions of local sentiment in order to make a determination of the per- 
centage of residents protesting.” 

Other statutes allow the filing of a remonstrance by any affected 
property owner in the territory annexed, or as in Missouri require the 





48 Ind. Ann. Stat. § 48-702 (Burns Supp. 1959). On the possible binding effect of 
municipal promises made in conjunction with an annexation see Pitzer v. City of 
Abilene, 323 S.W.2d 623 (Tex. Civ. App. 1959). The court upheld an agreement not 
to annex an area for a period of three years which had been given in return for a 
promise to call off an election to incorporate the territory. 

49 Bain, “Annexation: Virginia’s Not-So-Judicial System,” 15 Pub. Admin. Rev. 
251 (1955). 

50 The writer’s attention has been directed to the use of such procedures in 
Lexington, Kentucky and Indianapolis, Indiana. 
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municipality to file a suit to test the validity of the annexation. These 
procedures have simply made judicial review routine, with the result 
that cities seeking to annex have been subject to long trials and longer 
appeals.** In one case in Missouri the trial took 45 days and the 
entire process from ordinance to final supreme court approval took 
three years.** While the review of annexation proceedings cannot be 
hurried, the problems involved in the long delay over the annexation 
of a fast-growing area cannot be minimized. In an effort to speed the 
consideration of annexation cases, the Kentucky Municipal League 
has recommended legislation that would enable the court to facilitate 
the simplification of issues, the stipulation of facts, and the limitation 
of expert witnesses.** 

Helpful though they might be, however, palliatives such as these 
cannot provide the entire answer. For one thing, court procedures 
are particularly awkward in the case of conflicts between annexation 
petitions, or between annexation and incorporation petitions. Faced 
with these conflicts, most courts have fallen back on the priority rule, 
and have given precedence to the petition which is filed first, regardless 
of its merits.°* A few statutes and at least one court have recognized 
that the problem cannot be solved as easily as this, and that the merits 
must be allowed to decide in cases of conflict. 





51 Present Iowa procedure requires the municipality to file a suit in equity to 
test the annexation, and the following experience has been given as typical: “Our 
suit in equity was filed in August, 1956. Since that time we have had approximately 
40 hearings in the District Court and have been before the Supreme Court of Iowa 
in connection with applications, motions or appeals a total of 10 times.” Letter to 
the writer from C. W. Garberson, formerly City Attorney, Cedar Rapids, Iowa, 
February 11, 1959. Difficulties had also been experienced in seeking out the names 
of all the property owners who had to be made defendants. Missouri practice permits 
a class action. E.g., City of Fulton v. Dawson, 325 S.W.2d 505 (Mo. App. 1959). 
The Iowa legislature was offered a bill which would have permitted an appeal by 
“Any owner of property in the annexed area.” 

52 Letter to the writer from Stanley I. Dale, formerly Mayor, St. Joseph, Mis- 
souri, August 8, 1959. 

53 Legislation—An Aid to Efficient Government in Kentucky Cities, 1960 Pro- 
gram of the Kentucky Municipal League, 4-6. 

54 See the discussion in State ex rel. Industrial Properties, Inc. v. Weinstein, 
306 S.W.2d 634 (Mo. App. 1957). A related problem involves the municipality that 
seeks to circumvent the incorporation laws by organizing as a small area and by then 
attempting an immediate large-scale expansion through annexation. Often the annexa- 
tion will fall under the tests laid down in the annexation laws, and in Hardin v. City 
of St. Matthews, 240 S.W.2d 554 (Ky. 1951) the court noted further that the legis- 
lature contemplated their use of these laws by a city with a substantial history. In 
this case a small city of 300 had attempted, a few hours after its incorporation, the 
annexation of an area 33 times its size and 50 times its population. 

55 Chastain v. City of Little Rock, 208 Ark. 142, 185 S.W.2d 95 (1945); Va. 
Code § 15-152.7 (Supp. 1959). A recent Tennessee law gives precedence to the an- 
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What has been said of annexation applies as well to incorporation 
proceedings, which are handled in the first instance by courts or by 
local quasi-administrative bodies such as the Indiana County Com- 
missioners. The deficiencies of these agencies for this purpose have 
been detailed elsewhere, and the writer has suggested the use of an 
administrative agency on the state level which can develop the 
expertise necessary to handle incorporation problems outside the 
confining framework of a quasi-litigative process. Minnesota’s solu- 
tion, which fortunately applies this approach both to annexations and 
incorporations, is the first American effort in this direction. It can be 
adapted to provide the supervision which is necessary to insure munici- 
pal performance following an incorporation or annexation, and affords 
the framework for a positive and broad-scale approach to the ques- 
tions of local government organization. 


REVIEWING LocaAL GOVERNMENT ORGANIZATION 


Some consideration of the English administrative experience in 
the area of local government review may again give perspective to 
American trends. As indicated earlier, boundary commissions at the 
national level have been responsible for the adjustment of county 
boundaries, the approval of boundary extensions submitted by cities, 
and the creation of new county boroughs. In England as in Virginia 
the large cities are organized as county boroughs, which are local 
government units administratively distinct from the counties. This 
separation has produced intergovernmental tensions in England that 
have made adequate boundary adjustments difficult if not impossible, 
and the national commissions have been somewhat immobilized by the 
conflicting demands of the various local government organizations. 

This impasse has resulted in the creation recently of two na- 
tional commissions, one for Greater London and one for the rest of 
England, which are to review local government structure and to make 
proposals to Parliament for necessary changes. Regulations have 
been enacted to goyern the Local Government Commission for Eng- 
land, and similar standards are acknowledged to govern the Royal 
Commission for Greater London, which was created by Royal Pro- 
clamation.*” In content these regulations are quite similar to the 
recent American legislation that has been discussed in this article, 


nexation proceedings of the larger municipality. See Tenn. Code Ann. §§ 6-308-6-310, 
6-313-6-315, 6-317-6-319 (1955). 

56 For the most recent legislation, creating two Local Government Commissions, 
one for Wales and one for England exclusive of the Greater London area, see Local 
Government Act, 6 & 7 Eliz. 2, c. 55 (1958). 

57 For the regulations governing the Local Government Commissions see Stat. 
Instr., No. 2115 (1958). 
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except that they are quite explicit that the Commission is to have 
regard to the effective and convenient organization of local govern- 
ment throughout the review areas."® Unfortunately, the national gov- 
ernment has taken a rather restricted view of the functions of the 
Commissions, and has indicated that no major surgery on English 
local government institutions is needed.’ With Greater London 
now governerd, as an example, by 100 local borough councils, this 
position seems something of an understatement. 

While the results to be achieved by the current English local 
government reviews may fall short of the mark,” this administrative 
structure does furnish a model toward which recent American legis- 
lation is obviously tending. For this reason, a summary of the main 
assumptions underlying the English system may be worthwhile: 

(1) It recognizes that the problems of incorporation and annexa- 
tion are but part of the larger question of local government organiza- 
tion; 

(2) It pitches the resolution of these conflicts on a national 
level in order to transcend local interests; 

(3) It recognizes that the determination of these questions re- 
quires full and detailed consideration on a positive level outside the 
limiting confines of petitions, ordinances, and lawsuits. Within this 





58 Under the statute the Local Government Commission may propose any changes 
thought to be “desirable in the interests of effective and convenient local government.” 
Local Government Act, 6 & 7 Eliz. 2, c. 55, § 17 (1958). Section 7 of the regulations 
lists nine factors, placed purposely in alphabetical order, which are to be taken into 
account in the making of any local government review: 

“(a) Community of interest; 

(b) Development and expected development; 

(c) Economic and industrial characteristics; 

(d) Financial resources measured in relation to financial need; 

(e) Physical features, including suitable boundaries, means of communication 
and accessibility to administrative centres and centres of business and social 
life ; 

(f) Population—size, distribution and characteristics; 

(g) Record of administration of the local authorities concerned; 

(h) Size and shape of the areas of local government; 

(i) Wishes of the inhabitants.” 

59 Ministry of Housing and Local Government, Areas and Status of Local Au- 
thorities in England and Wales, Cmd. 9831 (1956). 

60 “What’s Wrong With Local Government?” The Economist, 401, 412, January 
30, 1960. 

61 For example, the Birmingham conurbation or metropolitan area contains 28 
local government areas which govern 2% million people. But the Commission rec- 
ommends no regional government except for a joint board to deal with “overspill,” 
ie., the resettlement of excess population resulting from population growth, slum 
clearance, and redevelopment. Local Government Commission for England, West 
Midlands Special Review Area, Statement of Draft Proposals (1960). 
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framework, permissive incorporation and annexation of the Ameri- 
can variety becomes a luxury that can no longer be tolerated. 
A legislative decision not subject to court review may be too foreign 
to the American experience, and might be questionable on other 
grounds, but the advantages of avoiding the combative confines of 
a lawsuit for the resolution of these questions is obvious. 


(4) It recognizes that the determination of these questions 
should be conducted on a large scale and not on a piecemeal basis, 
and that the decision should have a semi-permanent character. On 
the last point, the current English reviews will attempt to forecast 
future trends for a considerable period, as additional changes will be 
foreclosed for a period of fifteen years. This assumption contrasts 
with the American pattern in which unincorporated suburban areas 
serve as a chessboard for a continual game of chess among so many 
individual chessmen in the form of a welter of ordinances and peti- 
tions. 

The Minnesota Municipal Commission has been created with 
similar though narrower powers, and in addition is enabled positively 
to initiate the incorporation or annexation of all or part of a town- 
ship which has a population over 2000. An imaginative exercise 
of this power will enable the Minnesota Commission to take a posi- 
tive lead in the organization of local government in urban areas. 
The question remains whether American legislation on incorporation 
and annexation should emulate the English model. One point does 
seem clear. American Legislatures will soon be faced with funda- 
mental decisions on the reorganization of local government. Since 
incorporation and annexation legislation in most states currently 
favors fractionation, a do-nothing policy will only encourage this 
trend. 

But a state seeking to alter this trend of events faces difficult 
decisions, as this article has shown. Substantively, the notion of com- 
munity seems as convenient a starting point as any for the resolu- 
tion of these issues, both in terms of incorporating a new munici- 
pality and in terms of extending an existing one. The standards to be 
picked to give meaning to this general test are a matter for local 
choice, although the definition of community in light of regional 
considerations seems essential. Here the English experience bears 
out the recent tendency to establish criteria on a general and quali- 





62 Minn. Stat. Ann. § 414.05 (West Supp. 1959). As a unit of rural government 
interposed between the county and the incorporated municipality the township is 
largely anomalous in urban areas. The Municipal Commission is authorized to act 
following a state or federal census, and may order an incorporation subject to an 
election but may decree an annexation on its own authority. 
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tative level and to leave their elaboration to the decision of indi- 
vidual cases.** 

The writer would still favor the creation of administrative com- 
missions on the Minnesota model, coupled with the usual court re- 
view of commission findings. Administrative independence arising 
out of a traditional separation of powers may avoid the political 
influences which have somewhat limited the effectiveness of the Eng- 
lish counterpart. In some respects, however, the range of the 
American commissions may have to be expanded. Because of the 
delays and difficulties involved in a piecemeal approach, with annexa- 
tion and incorporation fights constantly recurring in each metropoli- 
tan area, the commissions may also have to undertake a large-scale 
review on the English model. If the review is followed by an appro- 
priate and reasonable moratorium on further changes, and if it is 
sufficiently far-seeing, then the problem of benefits conferred will be 
subordinated to the larger issues of governmental organization in a 
metropolitan area. This comment also suggests that issues arising 
out of conflicting claims may be likewise subordinated, and may ulti- 
mately disappear as a distinct problem. 

As a practical solution, however, the one just suggested has its 
limitations. Central direction in this area is a new concept to Ameri- 
can local government, and perceptible rigidities in the English system 
caution against its uncritical acceptance. The more limited Minne- 
sota experiment will be watched with interest. In the meantime, 
legislation modelled on the. statutes discussed in this article will at 
least permit the more rational organization of government in metro- 
politan areas. 





63 A full discussion of the history of county borough extensions under earlier 
legislation will be found in First Report of the Royal Commission on Local Govern- 
ment, Constitution and Extension of County Boroughs, Cmd. 2506, 157-163 (1925). 








NON-CHARTER MUNICIPALITIES: 
LOCAL SELF-GOVERNMENT 


Joun J. DurFrey* 


In adopting article XVIII of the Constitution of Ohio the 
people made a dramatic and drastic revision of municipal law. This 
article deals with the main lines of development in general municipal 
power of non-charter municipalities to enact non-regulatory laws 
(sale of property, civil service, etc.). Specific powers, such as utilities 
and taxation, are covered elsewhere in this symposium. This discussion 
will concentrate on the judicial interpretation of section 2, 3 and 7 
of article XVIII as they relate to non-charter municipalities. 

The division of legal and political power between a central 
government and its local units has been a vexatious problem plaguing 
all ages and every society. The problem consists of obtaining a balance 
between conflicting political interests and administrative methods. 
Chief Justice Carl V. Weygandt has observed that Ohio’s con- 
stitutional provisions for the division of power “have been highly and 
often bitterly controversial even from the time they were first pro- 
posed.” He went on to state: 

Hence, it is not surprising, either, that with the changing personnel 

of the court during the 44 years these provisions have been in 

effect, it has been no easy task to maintain something even remotely 

resembling consistency. . . .1 


This latter statement and particularly its indubitable accuracy 
should give any lawyer, or non-lawyer, considerable cause for 
reflection. That any system for the division of governmental power 
should be controversial is quite natural. But to find that after numer- 
ous cases over 47 years there is little which even remotely resembles 
consistency is a severe condemnation of either the constitutional 
provisions, or the court’s interpretation of those provisions, or both. 


PRE-1912 


American common law generally relegated municipalities to the 
position of an arm or agency of state government—a creature of the 
legislature. Accordingly, they possessed only delegated powers and 
these were to be strictly construed. Judge Dillon’s attempted 
thumbnail definition of municipal power is the most oft-quoted 
statement in municipal law: 





* Associate Professor of Law, Ohio State University College of Law. 
1 State ex rel. Lynch v. Cleveland, 164 Ohio St. 437, 132 N.E.2d 118 (1956). 
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It is a general and undisputed proposition of law that a municipal 
corporation possesses and can exercise the following powers and no 
others: First, those granted in the express words; second, those 
necessarily or fairly implied in or incident to the powers expressly 
granted; third, those essential to the accomplishment of the de- 
clared objects and purposes of the corporation—not simply con- 
venient but indispensable. Any fair, reasonable, substantial doubt 
concerning the existence of power is resolved by the courts against 
the corporation and the power is denied.” 


Whether Judge Dillon’s statement is sufficiently accurate or com- 
prehensive enough to be relied upon is not important here. It does 
portray the position of Ohio common law.® 

The irresponsible and abusive use of power by state legislatures 
under the common law concept has been forgotten today. But it 
is well documented.* 

The first major step in Ohio to curb the state legislature’s 
abuse was a prohibition against special laws in the constitution of 
1851.5 However, by the use of the device of classification the state 
legislature managed to wholly evade that restriction. Abuses again 
grew. Finally, in 1902 the supreme court declared invalid the entire 
classification structure of Ohio municipal law.* The resulting crisis 
led to the adoption of the Municipal Code of 1902 in a special 
session of the legislature. This Code remains as the basic statutory 
law of Ohio. 

In the period from 1851 to 1912 the worst aspect of state 
supremacy was not positive abuse of power but the irresponsible 
failure to enact desperately needed reforms. Considering that problem 
in broad outline, there are 3 major ways of attacking it by a con- 
stitutional division of powers: 


1. Simply reverse the common law concept, #. e., instead of 
municipalities having only those powers granted by statute, 
give municipalities very broad power to act by constitu- 
tional grant but allow the legislature to limit or prohibit 
municipal powers by statute. 





2 Dillon, 1 Mun. Corp. § 237 (Sth ed.). 

3 See Benjamin v. Columbus, 167 Ohio St. 103, 146 N.E.2d 854 (1957) ; State ex rel. 
Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 (1913). 

4 Fordham, Local Government Law 12 (1949); Mallison, “General versus Special 
Statutes in Ohio,” 11 Ohio St. L.J. 462 (1950); Walker, “Municipal Government in 
Ohio Before 1912,” 9 Ohio St. L.J. 1 (1948). 

5 The principle Constitutional Provision is art. II, § 26. Other provisions also bear 
on the requirement of “uniform” or “general” laws. See Mallison, supra note 4. 

6 State ex rel. Attorney-General v. Beacom, 66 Ohio St. 491, 64 N.E. 427 (1902); 
State ex rel. Knisely v. Jones, 66 Ohio St. 453, 64 N.E. 424 (1902). 
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An immediate subsidiary problem would be to decide what 
legislative action is to be considered as limiting municipal power. 
A liberal approach using statutory interpretation to draw broad 
implications, creation of preemption concepts, etc., could easily 
put the situation back very close to the legislative supremacy of 
common law. A strict approach requiring specific positive statutory 
provision would have great legal and political significance. Politically, 
it is much easier to block restrictive legislation than it is to obtain 
enactment of broadening legislation. This is especially true if, as in 
Ohio, municipal representation in the legislature is substantial. 
Legally, municipalities could obtain wide freedom from reliance on 
statutory law. Municipal action would require only a proper public 
purpose and Jack of restrictive statutes. 

The primary responsibility for determining the division and 
scope of specific power would rest with the state legislature and 
political processes.” 


2. Distribute governmental power by constitutional provision 
between the legislature and the local units. 


Two subsidiary problems immediately arise. Is the separation 
to be absolute so that each has exclusive jurisdiction over its 
fields and the other has no power to act; or is each to be supreme in 
its field so that one can act where the other has not? How are the 
respective fields of power to be defined—by specific enumeration 
or by general guides, such as “municipal affairs,” “local self govern- 
ment” or “state-wide concern”? 

This general approach would obviously have a drastic impact. 
Within the sweep of their power, municipalities would have complete 
protection from legislative indifference and abuse. On the other 
hand, the state legislature would lack power to act and could not 
gain any such power except by a change in the constitution. Further, 
if the state is deprived of any ability to control municipal action, 
some device is needed to allow the inhabitants of the municipality 
to place limits on their own officials. One such device is to allow 





7 A corollary of the common law concept of municipal power was the doctrine of 
delegation of legislative power. As creatures of the state legislature having only such 
powers as were granted by statute, municipal law also had to struggle with concepts of 
limitations on the ability of the state legislature to delegate its powers. The device of 
“statutory home-rule” is a constitutional enabling provision which permits the state 
legislature to delegate broad law-making power to municipalities. This approach does 
not, of course, solve the problem of getting the power to the municipalities. If statutes 
are passed which do grant broad powers, the end result can be very close to the effect 
of a constitutional reversal of the common law concept. The system is used in many 
States with varying degrees of success. 
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the local adoption of municipal charters which would operate as a 
local constitution. 

Finally, there is the question of what municipalities are to 
have these powers, 7.¢., are the constitutional grants to be self- 
executing or to require local action. If self-executing, each municipal- 
ity, whether charter or non-charter, small village or large city, 
becomes a state legislature in miniature—within, of course, the 
powers granted. Substantial arguments can be made that many 
small municipalities are not prepared to assume complete responsi- 
bility for guiding their own affairs—especially not prepared to 
draft and adopt their own local constitution. 

Defining the powers granted is a far more important problem 
in a distribution approach than in the case of a mere reversal 
of the common law concept. The respective interests and needs 
of the state and municipality change with time and, inherently, 
they overlap. Since the division is by constitutional provision any 
mistake® is set in “concrete” and it would require a change in the 
constitution to rectify it. The “mistake” could be made originally 
in the distribution of powers or it could become a mistake through 
changes in the social conditions. Specific enumeration of powers 
is obviously difficult—in fact, impossible in the sense that at some 
point general categories would have to be made.’° 

Under this approach, the scope of municipal power is largely 
a matter of constitutional interpretation. The primary responsi- 
bility for determining the division and scope of municipal power 
would rest upon the state courts. The broader the categories of 
powers stated, the heavier the courts’ responsibility becomes. The 
serious question must then arise whether the courts are institutionally 
capable of doing an adequate job of dividing legislative power 
between the state and its municipalities. 


3. The third approach is a combination of constitutional 
municipal power with legislative supremacy, and of a 
separation of powers. The variations possible are as in- 
numerable as the breakdown of specific powers. 


Article XVIII of the Ohio Constitution, as interpreted by the 
Ohio courts, uses the compromise approach. For example, power 
over municipal utilities is for the most part granted exclusively to 





8 In the division of govenmental power, opinions will always vary on whether any 
particular result is a “mistake.” 

® As used here, “change” means either constitutional amendment or a re-interpreta- 
tion, including overruling of earlier decisions. 

10 Compare the American Municipal Association model constitutional provision 
for home-rule. 
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municipalities.‘ On the other hand, taxing powers are granted to 
municipalities but are specifically subject to legislative control.'* 
The basic municipal power provisions are found in section 2, 
3 and 7. The language used in these sections is general enough 
(or confusing enough) to enable reasonable men to disagree vio- 
lently on which of the two basic approaches was intended. Even 
assuming a choice is made on which approach was intended, the 
language is general enough (or confusing enough) to permit reasonable 
disagreement on each of the important subsidiary questions.”* 


“ALL Powers oF LocaL SELF-GOVERNMENT” 


The key provision of article XVIII is section 3. To facilitate 
analysis and discussion it can be broken into three parts: 

(Clause 1) “Municipalities shall have authority to exercise all 
powers of local self-government” 

(Clause 2) “and to adopt and enforce within their limits such 
local police, sanitary and other similar regulations,” 

(Clause 3) “as are not in conflict with general laws.” 

The first major issue in interpreting section 3 is the question of 
the application of the “conflict” clause. Does it modify only the grant 
of police powers or does it qualify the entire grant, i.e., powers of 
“local self-government” and “police” powers? 

Almost immediately after the adoption of article XVIII the court 
gave what appeared to be a firm answer to that question. In Fitzgerald 
v. Cleveland" the specific question was the power of Cleveland to es- 
tablish a mode of selecting candidates for municipal office that differed 
from that prescribed by statute. Three judges specifically discussed 
the interpretation of section 3 and concluded that the “conflict” clause 
applied only to the police powers (clause 2) and did not modify the 
grant of “all powers of local self government” (clause 1). The three 
dissenting judges concurred in that interpretation of section 3 but 
argued that the particular matter in question (mode of selecting 
candidates) was controlled by a specific constitutional provision in 
article V, section 7 of the constitution.” 





11 The interpretation of the municipal utility provisions of art. XVIII is dealt with 
in another article in this issue. 

12 Art. XVIII, § 13. The interpretation of § 13 is dealt with in another article 
in this issue. 

13 Not only does the literal wording of art. XVIII fail to differentiate the approach 
intended, but the journal of the Constitutional Convention of 1912 does not provide 
clear guidance. However, the Ohio Supreme Court has seldom bothered to refer to the 
journal for help. For example State ex rel. Petit v. Wagner, 170 Ohio St. 297, 164 
N.E.2d 574 (1960) interpreting §§ 2, 3 and 7. 

14 88 Ohio St. 338, 103 N.E. 512 (1913). 

15 Even though the powers of “local self-government” are not controlled by the 
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Dean Fordham has shown that there is reasonable grounds to 
believe that the court’s interpretation of section 3 is wrong.’* How- 
ever, on that point, the court has in case after case re-asserted the 
basic proposition that clause 1 is not limited by the conflict clause.’* 

A second foundation stone must be laid. Section 3 confers powers 
on “municipalities.” Do all municipalities possess these powers of 
local self-government? First, nothing in article XVIII allows a group 
of people to incorporate themselves. Under section 1, municipal 
corporations are classified as cities and villages. Section 2 provides: 
“General laws shall be passed for the incorporation and government 
of cities and villages.” Thus, a municipality is brought into being 
under “general,” i.e., statutory law. A municipality therefore starts 
with the form of government prescribed by statute. Its structure of 
organization and the allocation of powers between the offices is estab- 
lished by statute. Next, section 2 permits the passage of “additional” 
laws which become effective upon local acceptance by a vote. In 
Revised Code Chapter 705, the General Assembly established three 
additional forms of government which may be adopted by a vote 
subsequent to incorporation. This is generally referred to as the “local 
option law.” Finally, section 7 provides: 


Any municipality may frame and adopt or amend a charter for its 
government and may, subject to the provisions of section 3 of this 
article, exercise thereunder all powers of local-self government. 


Under this provision any existing municipality clearly has the 
power through charter adoption to provide its own individual form of 
government. It can create such offices, and allocate municipal power 





conflict clause, municipalities are subject to general constitutional safeguards, (due 
process, etc.) and to other specific provisions, such as the art. XII ad valorum property 
tax limitations. The problem in Fitzgerald thus became one of deciding if art. V, § 7 
was a specific provision giving the state control of municipal candidate selections, or 
whether municipalities could control the matter as a power of local self-government 
under art. XVIII, § 3. 

16 Fordham and Asher, “Home Rule Power,” 9 Ohio St. L.J. 18 (1948). 

17 The most recent re-affirmations are State ex rel. Petit v. Wagner, 170 Ohio St. 
297, 132 N.E.2d 118 (1960); State ex rel. Canada v. Phillips, 168 Ohio St. 191, 151 
N.E.2d 722 (1958); State ex rel. Lynch v. Cleveland, 164 Ohio St. 437, 132 N.E.2d 118 
(1956). The practical significance of the resulting municipal supremacy depends on 
what powers the court considers “local” and upon how broadly or narrowly it defines 
“police” regulations. By its manipulations of those definitions, the court can make the 
Fitzgerald doctrine of great significance, or render it almost meaningless. Compare for 
example, State ex rel. Bruestle v. Rich, 159 Ohio St. 13, 110 N.E.2d 778 (1953) dealing 
with slum clearance, and Hagerman v. Dayton, 147 Ohio St. 313, 71 N.E.2d 246 (1947), 
dealing with the meaning of “police” regulations. The Fitzgerald doctrine presents 
another subsidiary question. What other provisions of the constitution limit these 
clause 1 powers? This question is discussed infra. 
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to those offices, as its people deem best.’* For example, and not as a 
suggestion, all legislative power need not be vested in a council. Some 
might be placed in another office or body, such as the control of parks, 
etc. The number of executive offices could be narrowed or extended 
from those provided by statute.’® 

The existence of section 7 and particularly the peculiar wording 
of the last portion raises a question of whether section 3 is to be taken 
literally or whether the powers granted by section 3 come into play 
only if a charter is adopted. Are the powers of local self government 
available to all municipalities or is charter adoption a prerequisite? 

Again, a definitive answer appears to have been given almost 
immediately. In State ex rel. Toledo v. Lynch” the non-charter city 
of Toledo appropriated money for a theater. Two questions were 
argued to and discussed by the Court: could a non-charter city exer- 





18 Three of the principle cases on the § 7 power to establish a form of government 
are: State ex rel. Hackley v. Edmonds, 150 Ohio St. 203, 80 N.E.2d 769 (1948); 
Frankenstein v. Hillenbrand, 100 Ohio St. 339, 126 N.E. 309 (1919); State ex rel. Fitz- 
gerald v. Cleveland, 88 Ohio St. 338, 103 N.E. 512 (1913). 

19 Occasionally the courts have lost sight of the operation of § 7 as empowering 
a municipality to determine its own governmental structure and allocate the rights and 
duties as it deems best. In State ex rel. Arey v. Sherrill, 142 Ohio St. 574, 53 N.E.2d 
501 (1944), the Charter provided that the city manager should hear cases relating to 
the suspension of patrolmen. Gen. Code § 4367 (now Rev. Code § 737.01) states “there 
shall be a department of public safety, which shall be administered by a director of 
public safety.” Gen. Code § 4380 (now Rev. Code § 737.12) put the hearing power in 
the director. The court held the Charter provision void. It relied on a dual argument: 
that the operation of a police department was a non-local matter, or one of “state-wide 
concern”; and apparently that all matters touching a police department were a “police 
regulation” and subject to the conflict clause of § 3. The decision and syllabus 4, 5 and 
6 were over-ruled in State ex rel. Canada v. Phillips, 168 Ohio St. 191, 151 N.E.2d 722 
(1958), in which the matter was held to be neither a matter of “state-wide concern” 
nor a “police regulation.” 

The interesting point is that the allocation of power to the city manager would 
seem clearly a matter of the form of “government” controlled by §§ 2 and 7. Yet the 
Sherrill case never discussed that point, nor did Canada do so in over-ruling Sherrill. 

The absurdity of the, Sherrill oversight became apparent in Sullivan v. Civil 
Service Commission, 102 Ohio App. 269, 131 N.E.2d 611 (1956). The Euclid Charter 
did not provide for any safety director. The ludicrous result was a holding that no 
patrolman could be disciplined because no one had the power to hear charges! 

The proper analysis of both Sherrill and Sullivan would seem to be that regardless 
of whether limitations on the grounds for discipline are “police regulations” or not, the 
person who exercises the power is controlled by the structure of government. The 
statutes apply to non-charter municipalities because of § 2 of art. XVIII. But the 
statutes are superceded by a charter adopted under § 7. 

This analysis was adopted in Harsney v. Allen, 160 Ohio St. 36, 113 N.E.2d 86 
(1953), but the court in Sullivan was apparently unaware of it. Thus Sullivan was 
wrong to start with, and in any event, is over-ruled by implication under Canada. 

20 88 Ohio St. 71, 102 N.E. 670 (1913). 
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cise the “powers of local self-government” and was a theater a proper 
public purpose? Four judges specifically said no to both questions. 
One judge vehemently said Toledo did have powers of local self- 
government but that a theater was not a public purpose. One judge 
with equal vehemence said Toledo had the power and that a theater 
was a public purpose. 

The majority of four presented the plausible argument that while 
section 3 granted powers to “municipalities” yet council and the mayor 
are not the municipality. Under this view, the people are the munici- 
pality and a charter was the means or device for the people to dele- 
gate their powers to the officials. Therefore, a charter was a prerequi- 
site to the exercise of section 3. 

The other two judges made at least as plausible an argument. 
Under their view section 3 granted general municipal powers and 
granted it to “municipalities.” Section 7 gave the further right to 
establish a form of government, i.e., the form of government was 
established by statute under section 2 and by section 7 a municipality 
could adopt its own form. It is significant to note that both judges 
specifically pointed to the “subject to” clause of section 7 as a reason 
why a charter was not necessary. 

The position of the majority did not last. Ten years later the 
court decided Village of Perrysburg v. Ridgway.*' Perrysburg, a non- 
charter municipality, adopted an ordinance prohibiting the pickup or 
discharge of passengers by buses. Judge Wanamaker who had dis- 
sented in Toledo v. Lynch picked up three other judges and the 
majority flatly held that the non-charter village could validly adopt the 
ordinance by virtue of section 3. The syllabus specifically overruled 
Lynch on the proposition that a charter was a prerequisite to section 3 
powers. 

The syllabus and opinion by Wanamaker simply relies on “local 
self-government.” No mention is made of whether the power came 
from section 3, clause 1 or clause 2 (police regulations). The signifi- 
cance would lie in the operation of clause 3 (the conflict clause). If 
the ordinance was a police regulation, its validity would also involve 
the question of conflict. However, the plaintiff did not argue that 
the ordinance conflicted with any statute—merely that the village 
lacked power. Two of the four judges concurred specially reserving 
the question of the effect of the State asserting “jurisdiction” over 
streets. The regulation of private buses would seem obviously to be 
a “police regulation.”** The concurring opinion seems quite clearly 





21 108 Ohio St. 245, 140 N.E. 595 (1923). 
22 The grant of power to adopt “local police” regulations is one of the powers of 
“local self-government.” The conflict clause is simply a specific constitutional limitation 








312 OHIO STATE LAW JOURNAL [Vol. 21 


to be reserving the question of a possible “conflict” with state statutes. 
Three judges dissented on the ground that the ordinance was not a 
“local regulation.” Under this view, as the dissent commented, it is 
unnecessary to consider whether the municipality had power under 
section 3. 

On the very same day the court also decided Village of 
Struthers v. Sokol, and Youngstown v. Sandela.” While the report 
does not so state, both Struthers and Youngstown were non-charter 
municipalities.* Each had a liquor ordinance which differed from the 
state liquor laws. In a unanimous opinion the court upheld the power 
to adopt the ordinances under section 3 and further held that the 
ordinances did not conflict with state statutes. 

It is thus apparent that at that time all seven members of the 
court concurred that all municipalities, charter and non-charter, 
possessed and could exercise the powers granted by section 3 and 
that only local police and similar regulations were subject to the 
conflict limitation. 

From 1923 to 1953 the Perrysburg doctrine was reiterated time 
and again without modification. Numerous cases upheld local police 
regulations of both charter and non-charter municipalities where no 
conflict existed with state statutes. There were also cases following 
the Fitzgerald doctrine, and upholding the exercise of non-police 
powers derived from clause 1 of section 3 even though a conflict with 
state statutes existed. However, there a factual distinction must be 
noted. In holding statutes void on the ground of a violation of clause 
1 powers, the supreme court cases invariably involved charter munici- 
palities. Of course, under Perrysburg the fact that a charter had been 
adopted would be totally irrelevant. On the Perrysburg theory, munici- 
pal power was derived from section 3, not the charter. The statements 
of the supreme court clearly reflected an acceptance of non-charter 
municipalities’ powers.”° 

Two lower-court cases involved non-charter municipalities. In 





on that particular power just as § 13 is a specific limit on the “local self-government” 
power to tax. See State ex rel. Canada v. Phillips, 168 Ohio St. 191, 151 N.E.2d 722 
(1958). Since no “conflict” was claimed, the majority opinion simply upholds the 
ordinance without specifying whether reliance was placed on clause 1 or clause 2 of 
§ 3. 

23 108 Ohio St. 263, 140 N.E. 519 (1923). 

24 Struthers has never adopted a charter. Youngstown adopted a charter late in 
1923, but it was not effective until January 1, 1924. The Perrysburg, Struthers and 
Youngstown cases were all decided June 19, 1923. 

25 See for example syllabus 1, 2 and 3 of State ex rel. Arey v. Sherrill, 142 Ohio 
St. 574, 53 N.E.2d 501 (1944). It should be noted that these portions of the syllabus 
were not over-ruled by Canada. 
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Mansfield v. Endly** the court upheld a non-charter city ordinance 
establishing salaries of councilmen and declared a statute void. How- 
ever, the supreme court affirmance was on a somewhat different 
ground.”* 

In Hugger v. Ironton* the city sold land to the Federal Govern- 
ment without advertisement for bids. The ordinance directly con- 
flicted with General Code Section 3699 and Ironton was a non-charter 
city. The appellate court held: first, that the sale of real estate is not 
a police regulation and therefore not subject to the limitation of the 
conflict clause of section 3; second, that it was a local matter and 
therefore a power of local self-government; and third, that the statute 
was void and that under clause 1 the city could “dispose of the real 
property in question in the manner and by the procedure followed.” 

In considering Hugger, it should be noted that the court found 
that Ironton had power to sell real estate and that in the absence of 
a charter provision which adopted state law, Ironton could exercise 
that power by passing an ordinance, i.e., taking legislative action. The 
court specifically found that both the abstract power and the ability 
to exercise it were granted by section 3. 

In view of the pronouncements of the supreme court, the 
Hugger decision was the only logically consistent result possible. A 
non-police power of local self-government is, under Fitzgerald, not 
subject to the conflict clause and, under Perrysburg, Ironton had that 
power. Therefore, the statute was void as an unconstitutional limita- 
tion on “local self-government.” 

In Babin v. Ashland,” the supreme court specifically held the 
sale of real estate to be a power of local self-government. Ashland 
was a charter city. However, Judge Taft relied upon both the ap- 
pellate court decision and the dismissal of the appeal in Hugger.*° 


26 38 Ohio App. 528, 176 N.E. 462; aff'd 124 Ohio St. 652, 181 N.E. 886 (1931). 

27 The supreme court relied on Elyria v. Vandermark, 100 Ohio St. 365, 126 N.E. 
314 (1919). That case held a statute void on the ground that it established a population 
classification of municipalities which violated art. XVIII, § 1. 

28 83 Ohio App. 21, appeal dismissed 148 Ohio St. 670 (1947). 

29 160 Ohio St. 328, 116 N.E.2d 580 (1953). 

30 160 Ohio St. at 337, 116 N.E.2d at 586. Judge Taft again relied upon and 
“adopted” Hugger in State ex rel. Leach v. Redick, 168 Ohio St. 543, 157 N.E.2d 106 
(1957). 

The sale of real estate is a good example of professional and judicial confusion. A 
considerable line of cases has held municipal action void for non-compliance with 
statutory requirements. Miller v. Brooksville, 152 Ohio St. 217, 89 N.E.2d 85 (1949) ; 
State ex rel. Manchester v. Shriver, 113 Ohio St. 171, 148 N.E. 697 (1923); Zielonka v. 
Carrel, 103 Ohio St. 50, 132 N.E. 161 (1921); Heck v. Jones, 79 Ohio App. 549, 74 
N.E.2d 644 (1946); Merves v. Lorain, 32 Ohio L. Abs. 417 (Ct. App. 1939). All of 
these, and especially Miller appear to be cases where the attorneys were unaware of 
art. XVIII, and the court didn’t raise it. The cause is probably lack of research and 
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The interpretation of section 3 as of 1954 seemed clear: (1) While 
local police regulations were subject to statutory control under the 
conflict clause, the non-police powers were superior to conflicting state 
statutes unless state power was found in a specific constitutional provi- 
sion; (2) Section 3 was self-executing and applied to all municipalities, 
charter or non-charter; (3) Since municipal power was derived directly 
from Section 3, the only significance of a charter in this respect was 
a) the ability to establish a form of government, and b) the ability 
to place limitations on section 3 powers by charter provision.** 

However, the Perrysburg doctrine is also of great significance in 
charter interpretation. Can a charter city exercise a power of local 
self-government on a matter which the charter doesn’t even cover? 

If a charter were a prerequisite to the exercise of section 3 powers 
as per Toledo v. Lynch, it might reasonably be contended that it 
operates as a grant of power. It would then follow that if the charter 
was silent the city could not act. But if power is derived from section 
3, it logically follows that a charter is a limitation of power. It would 
then follow that if a charter is silent on a matter which is within 
section 3 the city can act. Section 3 gives the power, the charter does 
not take it away, ergo, the city has power. To put it another way, as 
to a matter on which the charter is silent, a charter city is logically in 
the exact same position as a non-charter municipality. 

Pursuing this line of thought the first case directly dealing with 
it is that of State ex rel. Thomas v. Semple.** Cleveland wished to 
pay dues to a municipal association. In a per curiam opinion, without 
any syllabus, the court held the expenditure unlawful. There was 
some talk of a lack of public purpose. However, the opinion stated: 


Without considering the validity of such a provision, it must be 
conceded that there is no express provision of the charter of the 
city of Cleveland relative to the contribution from the treasury of 
the city to a fund made up of contributions of various municipalities 
for the purposes enumerated in the constitution of the ‘Conference 
of Ohio Municipalities,’ and no general provision from which au- 
thority may be inferred to expend the funds of the city to assist in 
creating and maintaining an organization. .. . 





the confusing statutory law of Ohio which, for the most part, is drafted and enacted 
with utter disdain for art. XVIII. These cases are over-ruled by implication under 
Babin and Redick—at least as to charter municipalities. As to non-charter, see the 
balance of this article. 

31 There are other advantages to charter adoption which are not pertinent to this 
discussion. For example, municipal power over “non-local” matters is derived from 
state statutes, and a number of statutes distinguish between charter and non-charter 
municipalities. Art. XII, § 2 allows charter municipalities to escape the 10 mill tax 
limitation. 

82 112 Ohio St. 559, 148 N.E. 342 (1952). 
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The Semple case was decided after Perrysburg but in theory it 
was totally irreconcilable. If section 3 is the source of power, what 
difference did it make that the charter had no express or general 
provision?** But in 1951 the court cleared the whole matter up and 
overruled Semple. In State ex rel. McClure v. Hagerman, Dayton, 
a charter city, authorized the payment of dues to a municipal associa- 
tion. Judge Middleton faced the public purpose and home rule ques- 
tions head on. Having found a public purpose, he disposed of Semple 
as follows: 

We do not undertake to distinguish the Semple case. In the last 

paragraph of the opinion in that case reference is made to the 

absence of express provision in the charter of the city of Cleveland 
relative to the contribution to the Conference of Ohio munici- 
palities. Such absence of specific charter authority is not, in our 
judgment, controlling. Assuming that the charter of Cleveland con- 
tained no prohibition against the expenditure, the authority of the 
city to make it would be derived from the Constitution, just as we 
have said in the instant case that the authority of the Dayton com- 
mission is derived from the Constitution, provided the expenditure 

is one for a public purpose. So far as the decision in the Semple 

case is inconsistent with the conclusions herein stated that decision 

is hereby overruled. 


CONSEQUENCES OF THE PERRYSBURG DOCTRINE 


As the above review shows, from 1923 to 1953 the supreme court 
forged the Perrysburg doctrine link by link until it was a solid chain 
of logically consistent theory. During the same period, however, the 
court also developed devices to evade much of the impact of the 
doctrine. That, however, is another story.*° But the doctrine itself 
was constantly strengthened. Ignoring for the moment the narrowness 
of its application, a brief appraisal of its legal consequences is needed. 

The operation of section 3 under the Perrysburg doctrine makes 
a large quantity of the municipal code invalid. It is operative only as 
to (1) provisions on incorporation and form of government, (2) 
“police” power provisions and (3) grants of power to act in areas 
which are not matters of local self-government.*® Within section 3, 





33 Semple-type thinking also appears in State ex rel. Fairmount Center Co. v. 
Arnold, 138 Ohio St. 259 at 262, 34 N.E.2d 777 (1941). 

34 155 Ohio St. 320, 98 N.E.2d 835 (1951). 

35 The two principle devices were the concept of “state-wide concern,” and an 
extremely broad interpretation of the meaning of “police regulations.” On “non- 
local,” see for example, Village of Beachwood v. Board, 167 Ohio St. 369, 148 N.E.2d 
921 (1958). On “police regulations,” see State ex rel. Canada v. Phillips, 168 Ohio St. 
191, 151 N.E.2d 722 (1948), and the discussion in 20 Ohio St. L.J. 152 (1959). 

36 The municipal code is Rev. Code c. 7. Again, art. XVIII § 13 should be 
considered. That section enables the General Assembly to control taxation and the 
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clause 1, a municipality has the same breadth of power as the state 
legislature previously had prior to 1912. Unless restricted by charter 
provision, a municipality could exercise that power just as the state 
legislature did, i.e., merely by proper enactment of a law. As to non- 
charter municipalities, the local legislative body is entrusted with vast 
power—freed almost entirely of many safeguard provisions imposed 
on local government by statute, #.e., requirements of notice, hearing, 
bidding, etc. The significance of this is apparent. While much of the 
state municipal code is open to heavy criticism, most of it also provides 
desirable safeguards for the public interest. Yet, the vast bulk of 
municipalities are non-charter.*7 Few small municipalities have ade- 
quate legal advice and are prone to follow the statutes. 

Of course, there are several answers to this thesis. The municipal 
Officials’ power would be very broad but no broader than that of the 
General Assembly. They, too, are elected and responsible to their 
electorate. The electorate also has available the ability to impose 
stringent restrictions if they wish. The procedure for doing so is 
created in the constitution, is very simple, and requires only a majority 
of those voting.** 

Morris v. ROSEMAN*® 


The first direct inroad upon section 3’s interpretation came in the 
Morris case. Rev. Code section 713.12 requires a public hearing and 
30-days’ notice before the enactment of a zoning ordinance. Oakwood, 
a non-charter village, adopted a zoning ordinance as an emergency 
measure and without notice or hearing. The village did, of course, 
comply with the general requirements of the incorporation statutes 
for legislative action, i.e., proper meeting, quorum, etc. In a 5 to 1 
decision the court held the ordinance void. The syllabus reads: 


1. Section 3, Article XVIII of the Constitution of Ohio, con- 
ferring ‘home rule’ power, does not in and of itself empower an 
Ohio noncharter municipality to enact an emergency zoning ordi- 
nance effective immediately; and such noncharter municipality, in 
the enactment of a zoning ordinance, must comply with the provi- 
sions of Section 4366-11, General Code (Section 713.12, Revised 
Code), which requires the holding of a public hearing on such 


incurring of “debt.” It should be noted that the statutes impose extensive fiscal 
controls the validity of which is somewhat dubious. The “Uniform Tax Levy Law” 
(Rev. Code c. 5705) rigidly controls the procedure and purposes of tax levies. The 
purpose limitations are probably all invalid. However, the area of fiscal controls has 
been little litigated. The court’s generally pro-General Assembly attitude in municipal 
fiscal affairs makes a prediction of other possible distinctions very difficult. 

87 As of June, 1960, Ohio had 776 villages and 150 cities. Only 90 municipalities 
had “home-rule” charters under § 7 of art. XVIII. 

38 art. XVIII, §§ 8 and 9. 

89 162 Ohio St. 447 (1954). 
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ordinance preceded by a 30-day notice of the time and place of 
such hearing. 

2. An Ohio municipality which has not adopted a charter for 
its government, as authorized by Section 7, Article XVIII of the 
Constitution of Ohio, must, in the passage of its legislation, follow 
the procedure prescribed by the statutes enacted pursuant to the 
mandate of Section 2, Article XVIII of the Constitution. . . .*° 


In the terse opinion, Judge Zimmerman first reaffirmed Perrys- 
burg. Then he recognized that zoning was a section 3 power. Then 
the opinion states: 


But how and in what manner is such power to be exercised? 


The Constitution of Ohio provides two ways. By Section 2, Article 
XVIII, a mandatory duty is placed upon the General Assembly to 
enact laws for the incorporation and government of cities and 
villages, and Section 7, Article XVIII, grants a municipality the 
option of determining its own plan of local self-government by 
framing and adopting a charter. If a municipality adopts a charter, 
it thereby and thereunder has the power to enact and enforce ordi- 
nances relating to local affairs, but, if it does not, its organization 
and operation are regulated by the statutory provisions covering 
the subject. 

In other words, by Sections 3 and 7 of Article XVIII of the Con- 
stitution, a municipality has the power to govern itself locally in 
certain respects. The statutes in no way inhibit such power but 
merely prescribe an orderly method for the exercise of such power 
where the municipality has not adopted a charter and set up its 
own governmental machinery thereunder. . . .*1 


Judge Zimmerman said at the start of his opinion that “we now 
revert to the question of whether a non-charter municipality possesses 
the power to effectively adopt an emergency zoning ordinance.” He 
might have said that we now revert to the question of Lynch and 
Perrysburg. 

The Attorney-General was so firmly committed to a pure Perrys- 
burg doctrine*? that he simply dismissed Morris as a peculiar applica- 
tion of police regulation-conflict doctrines.** 

However, the court in both the syllabus and opinion relied on 
section 2. Further, there is no mention of the section 3 conflict clause. 
While zoning itself is clearly a police regulation nobody was contesting 





40 Emphasis added. 

41 Emphasis added. 

42 See for example 1950 O.A.G. No. 1478; 1946 O.A.G. No. 1371; 1945 O.A.G. No. 
272; 1942 O.A.G. No. 5558. 

43 1957 O.A.G. No. 787. Prior to 1958, the Court had stretched and re-stretched 
the meaning of “police regulations” to such an extent that this was not an unreasonable 
interpretation of Morris. See Note in 20 Ohio St. L.J. 152 (1959). 
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the content of the ordinance. The question was specifically on the 
procedure used in adoption. Finally, it is difficult to see how enact- 
ment procedure can possibly be classified as a “police regulation” — 
whether the end product be a police or a non-police ordinance. 


Viewed as an original question (say in 1913) the Morris decision 
is certainly a reasonable interpretation of sections 2, 3, and 7. The 
word “government” in section 2 is quite capable of greater meaning 
than mere organizational form or structure as assigned to it by Perrys- 
burg. In fact, Dean Fordham uses sections 2 and 7 to make a very 
persuasive argument that Perrysburg was all wrong and a charter 
should be required before home-rule powers can be exercised.** But 
Morris only goes halfway down that road—separating the abstract 
substantive power from the “method” or “manner” or “procedure” of 
exercising it. 

However, the interpretation of section 2 was not an original 
question for the court. True, Perrysburg didn’t discuss the interpreta- 
tion of “government” in section 2 as such. But it did specifically 
discuss the word “government” in section 7 and Judge Zimmerman in 
Morris linked these two sections, assigning the same meaning to the 
word in both sections. Perrysburg did specifically overrule Toledo v. 
Lynch. Lynch did exhaustively discuss sections 2 and 7 in the majority 
opinion, the concurring opinion, and the dissenting opinion. It would 
hardly seem reasonable to distinguish Perrysburg and the entire line 
of cases developing that doctrine on the ground that they didn’t con- 
sider section 2. Nor did the court in Morris attempt to distinguish 
earlier cases. The syllabus and the opinion merely state that a non- 
charter municipality must “follow the procedure prescribed by statutes 
enacted pursuant to the mandate of section 2.” The court referred to 
only one case as possible authority for its decision—State ex rel. 
Fairmont Center Co. v. Arnold.” In Arnold, the charter city of 
Shaker Heights adopted a stop-gap zoning ordinance prohibiting 
building permits for construction which would violate any pending 
zoning change. The ‘ordinance was adopted without the notice or 
hearing required by then General Code sections 4366-7 to 4366-11. 
However, General Code sections 4366-12 specifically exempted charter 
cities from the operation of the statutes and the court had so held.*® 
Thus, it was obvious that if the charter established a procedure and 
council followed the charter, its action would be valid under any 
analysis. However, the court held that the charter adopted state law 
and that the council was acting under the statutes when it passed the 





44 Fordham and Asher, “Home-Rule Power,” 9 Ohio St. L.J. at 20-24 (1948). 
45 138 Ohio St. 259, 34 N.E.2d 777 (1941). 
46 Bauman v. State ex rel. Underwood, 122 Ohio St. 269, 171 N.E. 336 (1930). 
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ordinances.** Having failed to comply with the statutory procedure, 
the ordinance was void. 

In Arnold, the statutes applied because of the charter incorpora- 
tion of state law. The efficacy of the statute as law was derived from 
the charter and article XVIII, mot from any power of the General 
Assembly. As as authority on the applicability of statutes to munici- 
palities, Arnold is almost the exact opposite of the principle of 
Morris!* 

Even though Morris made no attempt to explain how its conclu- 
sion was reached, the implication of the decision seemed clear. Since 
Perrysburg was specifically re-affirmed; since both the opinion and 
syllabus of Morris are specifically confined to the “procedure” or 
“method” of enacting legislation; and since it held that the “statutes 
in no way inhibit” home-rule powers granted by section 3; then a 
non-charter municipality must still derive its substantive powers 
directly from section 3. A statute, which was based on the general 
powers of the state, and which interfered with home-rule power would 
still be void. Only the procedure for exercising the substantive power 
would be controlled by statute, i.e., the procedure for the enactment 
of an ordinance. 

Of course, that leaves the nasty question of what is “procedure”’ 
and what is “substantive.” Apparently, the hearing and 30-day notice 
required by Rev. Code § 713.12 are to be considered procedure. In 
the sale of real estate, Rev. Code § 721.03 requires a two-thirds vote 
of council. Is that “procedure” or is that a void attempt to interfere 
with local self-government by a partial restriction on the power to sell 
land? The statute also requires advertisement, bids, and the sale to 
the highest bidder. Is that “procedure”? Would the court consider a 
statute “procedural’ if it required private individuals to sell their 
homes at auction to the highest bidder?*® 

Obviously, in this field of law the “procedure—substantive” 





47 The court’s interpretation of the Charter as adopting state statutes is very 
dubious. Many charters give council the option of following state statutes if they wish. 
The fact that they failed to do so would seem immaterial if the procedure followed does 
not violate a charter provision. The Shaker Heights Charter appears to have been of 
this type. 

48 The Arnold case also found the ordinance to be an unconstitutionally retroactive 
law. The “home-rule” discussion would thus appear to be dictum in any event. 

49 It is interesting to speculate on what would happen to the Hugger case under a 
Morris analysis. Each of the requirements for the sale of land found in Rev. Code 
§ 721.03 can reasonably be classified as “substantive.” If so, Hugger and the Attorney- 
General’s opinion are both still correct in their result, but for a different reason. 

A probable example of a non-procedural statute under Morris is Rev. Code § 717.01. 
It limits municipal power to condemn utility property by requiring the relocation or 
duplication of utility facilities. 
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distinction totally lacks mental content. It can be defined only by 
reference to specific matters. The Morris case validated a great deal 
of the municipal code, but only extensive litigation could determine 
which parts of it. If the court was unhappy with the Perrysburg doc- 
trine’s development, it would seem better to have adopted Dean 
Fordham’s analysis completely and simply overruled it—better, that 
is, for the court’s work load, and better for attorneys who must advise 
on the law. 

The problem of Lynch, Perrysburg, and Morris is an essentially 
political one—should safeguards against abuse of power by local offi- 
cials be a responsibility of the municipalities’ electorate or the Gen- 
eral Assembly? The decision in Morris appears to leave the court 
without a clear answer to that problem and creates a new one where 
its only yardstick is “procedural v. substantive.” That distinction is 
an even more elusive one than the distinction between “proprietory” 
and “governmental” activities in the fields of municipal tort and tax 
liability. 

Morris AND CHARTER MUNICIPALITIES 

As noted previously, the Perrysburg Doctrine was carried forward 
in McClure to the logical conclusion that a charter is not a source of 
home-rule power, but a limitation. Thus, if a charter is silent, McClure 
held the city derived power to act from section 3. The Morris case 
suggests a qualification on that concept. 

Under Morris the procedure for enacting an ordinance is a matter 
of “government” under section 2 and not a matter of “local self- 
government” under section 3. Therefore, a charter municipality’s 
power to establish its own enactment procedure would logically be 
derived from section 7—the power to adopt “a charter for its govern- 
ment.” The opinion in Morris appears to so state, although on its 
facts that is clearly not a holding. On this approach, the charter does 
act as a grant with respect to enactment procedure, and as a limitation 
with respect to section 3 “substantive” powers. 

This analysis raiSes points that anyone drafting or interpreting a 
charter must consider. If enactment procedure is controlled by sec- 
tions 2 and 7, it logically follows that if a charter is silent (or perhaps 
not sufficiently specific) on procedure, section 2 applies and the city 
must follow state law. Thus it would appear that every charter should 
contain a boiler-plate on procedure. The simplest would be to provide 
that unless otherwise prescribed in the charter the only procedure 
necessary is the regular passage of an ordinance. In light of the 
Arnold case, provisions “allowing” council to follow state law are 
highly dangerous.” 





50 See note 47, supra. 
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STATE EX REL. PETIT v. WAGNER"! 


An even deeper inroad on the Perrysburg doctrine may have been 
made in the recent Petit case. 

The position of municipal civil service regulations had for a con- 
siderable period of time been in a state of confusion. One series of 
cases, starting at a very early date, held civil service to be a matter of 
local self-government within section 3.°° However, as to policemen 
and firemen another later series of cases classified administrative 
regulations either as “police” regulations controlled by the conflict 
clause of section 3 or as a matter of “statewide concern,” apparently 
not even within the home-rule amendment.** In the 1950’s another 
series of cases began to make inroads on the police and firemen cases.™ 
These cases culminated in State ex rel. Canada v. Phillips.> In Canada 
the court overruled or distinguished the 1940 cases and returned to the 
earlier position that civil service, including that for policemen and fire- 
men, was a home-rule matter.*® 

All four of the cases decided in the 1950’s involved charter cities. 
The first two, Lapolla and Harsney, deal with the power of the Chief 
of Police. In Lapolla, the court’s reasoning can be summarized as 
follows: The Youngstown charter placed sole direction of the police 
department in the mayor; therefore, in Youngstown, the Chief of 
Police did not hold a public office, but rather was an employee; that 





51 170 Ohio St. 297, 164 N.E.2d 574 (1960). 

52 See Hile v. Cleveland, 118 Ohio St. 99, 160 N.E. 621 (1928); State ex rel. Vogt 
v. Donahey, 108 Ohio St. 440, 140 N.E. 609 (1923); State ex rel. Lentz v. Edwards, 
90 Ohio St. 305, 107 N.E. 768 (1914). 

53 See State ex rel. Arey v. Sherrill, 142 Ohio St. 574, 53 N.E.2d 501 (1944); 
Daly v. Toledo, 142 Ohio St. 123, 50 N.E.2d 338 (1944); Cincinnati v. Gamble, 138 
Ohio St. 220, 34 N.E.2d 226 (1941); Im re Fortune, 138 Ohio St. 385, 34 N.E.2d 442 
(1941) ; State ex rel. O’Driscoll v. Cull, 138 Ohio St. 516, 37 N.E.2d 49 (1941); State 
ex rel. Strain v. Houston, 138 Ohio St. 203, 34 N.E.2d 219 (1941). 

54 See State ex rel. Lynch v. Cleveland, 164 Ohio St. 437, 132 N.E.2d 118 (1956); 
Harsney v. Allen, 160 Ohio St. 36, 113 N.E.2d 86 (1953); Lapolla v. Davis, 55 Ohio 
L. Abs. 490, 89 N.E.2d 706, motion to certify denied, 151 Ohio St. 550, 86 N.E.2d 615 
(1949). The 1940 series did not distinguish, overrule nor cite the earlier cases. The 
1950 series did not distinguish, overrule nor, for the most part, cite the 1940 series. 

55 168 Ohio St. 191, 151 N.E.2d 722 (1958). 

56 The court also disposed of art. XV, § 10. That provision deals with civil service 
of the state, counties and cities. It does not use the word “villages.” The last portion 
provides that “laws shall be passed providing for the enforcement of this section.” 
Canada held that by this provision the General Assembly obtains power to enact civil 
service laws for cities, but that a city’s power over civil service comes from art. XVIII 
and would control. Thus, in effect, the two have concurrent jurisdiction over civil 
service, with supremacy in the cities. But General Assembly power over civil service 
of villages can not be based on art. XV, § 10. Logically therefore, any state civil service 
statutes for a charter village are simply void. As to non-charter municipalities, city or 
village, an analysis has to start with the Perrysburg doctrine. 
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as an employee, his civil service status was to be determined under 
the charter. This strongly suggests, and the opinion shows, that the 
court relied in part on section 7 and the power tc establish a structure 
of “government,” creating what offices it wished and distributing or 
allocating power to those offices as it wished. Similarly in Harsney, 
the Youngstown charter placed the power to station and transfer 
patrolmen in the “Chief of Police.” The statute placed the ultimate 
power in the “director of public safety.” The charter did not provide 
for any such office. The court upheld: (1) the Chief’s power to trans- 
fer a patrolman and (2) the transfer as made. The first point again 
seems clearly a section 7 power of a charter city to establish offices and 
distribute power. The second is a civil service matter and based on 
section 3. Again in Harsney, the court cited and relied upon both 
sections. 

In Lynch, the supreme court was concerned with the qualifications 
and mode of selection for the Cleveland Police Chief. The qualifica- 
tion and mode of selecting a person for municipal office would seem 
reasonably classified as an integral part of establishing the structure 
of government, and therefore controlled by section 2 for non-charter 
cities and section 7 for charter municipalities. Thus if the Cleveland 
Chief held an office under the charter, it would seem that the proper 
analysis would be to uphold the city law under section 7. If the Chief 
was an employee, then it was a civil service problem controlled by 
article XV, section 10 and article XVIII, section 3. Interestingly 
enough, the syllabus of Lynch v. Cleveland cites only section 3, al- 
though the opinion cites and relies on section 7, too. 

Canada dealt with the selection of a deputy inspector of police 
in Columbus. The syllabus and opinion cite and rely on sections 3 
and 7—one might almost say that they carefully cite both sections of 
the constitution. 

Between the Cleveland and Columbus cases, the court decided 
State ex rel. Bindas v. Andrish.*" The court upheld the power of a 
charter city to establish qualifications for councilmen which differed 
from statutory requirements. Again both sections 3 and 7 were used. 

Obviously in the case of charter municipalities it was unnecessary 
for the court to distinguish between reliance on section 3 and section 7. 
Either way the charter municipality will win. But under Perrysburg, 
the distinction would be vital. If these four cases were based on 
section 3 “local self-government,” non-charter municipalities ap- 
parently would also be able to escape state statutes. But if, and to 
the extent that these cases are based on section 7, only a charter 
municipality would have power—and would have to exercise it by 





57 165 Ohio St. 441, 136 N.E.2d 43 (1956). 
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charter provision. Thus a sections 2 and 7 analysis provides a ready 
tool to slice away some more of the impact of the Perrysburg doctrine, 
and Morris had certainly lighted the path. 

Inevitably a non-charter municipality changed the qualification 
for its Chief of Police, and the precise question of its power arose in 
State ex rel. Petit v. Wagner.™* 

Under Rev. Code section 143.34, as interpreted by the court, the 
position of chief of police had to be filled by a promotion within the 
department. North College Hill, a non-charter city, passed an ordi- 
nance allowing selection of an “outsider.” In an unanimous opinion 
the court held the ordinance void. The syllabus is rather innocuous 
and does not reveal anything of the basis for the result. It merely 
states: 


A noncharter municipality is without authority under the provi- 
sions of Section 3, Article XVIII, Constitution, to prescribe by 
ordinance a method for the selection of a chief of police which is 
at variance with the provisions of Secton 143.34, Revised Code. 


The opinion utilizes a section 2 and 7 analysis to justify the result, 
but with a most unexpected twist! Judge Peck starts by stating that 
the city claimed a right under home-rule to adopt regulations on 
police personnel which are at “variance” with statutory law. The 
opinion then reaffirms that section 3 applies “with equal force” to 
all municipalities. At this point the opinion states: 


The case of Village of Perrysburg v. Ridgway, a Taxpayer, 108 
Ohio St., 245, 140 N. E., 595, establishes the right of a munici- 
pality to exercise certain powers of home rule in the absence of a 
charter, but there the powers of home rule sought to be exercised 
were not at variance with the general law. However, although it is 
always of limited persuasion to seek guidance in a case which has 
decided part of the whole, the circumstances of the Perrysburg 
decision particularly cast doubt on the validity of arguing it as 
authority for an extension of its own doctrine. In that case, three 
of the judges of this court dissented, and two of the four judges 
concurring in the majority opinion joined in a concurring opinion 
specifically reserving “for future determination” the situation in 
which the municipal enactment and the general law might be at 
variance. Thus, far from being authority for the proposition that 
a non-charter municipality can adopt regulations at variance with 
general law, it is actually a case in which five of the seven members 
of the court either adopted a diametrically opposite position or 
explicitly emphasized the fact that they were not passing upon it. 
This limitation of the Perrysburg decision is pointed up in City of 
Cleveland v. Public Utilities Commission, 130 Ohio St., 503, 200 
N.E. 765.°® 


58 170 Ohio St. 297, 164 N.E.2d 574 (1960). 
59 170 Ohio St. at 300, 164 N.E.2d 576. Emphasis by the court. 











324 OHIO STATE LAW JOURNAL [Vol. 21 


This is obviously a direct attack on Perrysburg and not an “end 
run” as in Morris. It is true, of course, that there was no conflict or 
“variance” in Perrysburg. But, on the point of conflict with state 
law, North College Hill would seem rather clearly to be relying on the 
Fitzgerald doctrine, i.e., that clause 1 powers are not subject to the 
“conflict” clause of section 3. It is also true that three judges dissented 
in Perrysburg. But the dissent was on the ground that the Perrysburg 
bus regulation was not the matter of local self-government. The 
dissent in no way can be construed as rejecting the majority interpreta- 
tion of section 3, nor of rejecting the application of the Fitzgerald 
doctrine to non-charter municipalities. The dissenting opinion specifi- 
cally stated that the powers of a non-charter municipality are 
irrelevant under its view of the case. It is also true that the concur- 
ring opinion of Perrysburg reserved for future determination the ques- 
tion of a “variance.” As previously noted, the Perrysburg ordinance 
seems quite obviously to be a police regulation subject to the conflict 
clause. All seven of the judges in Perrysburg joined in the Struthers 
and Youngstown cases involving police regulations of non-charter 
municipalities. 

Judge Peck is swinging rather far afield in describing the dissent 
in Perrysburg as adopting “a diametrically opposite position” and in 
describing the concurring opinion as “not passing on it’”—at least if 
by “it” is meant the interpretation of section 3. Nor is the court’s 
citation of the Public Utilities Commission case of any help. That 
case involved a P.U.C. order concerning a bus terminus on a line 
traversing four municipalities. The court upheld the order against 
the protest of a charter city. The opinion did not discuss Perrys- 
burg except to note that a statute was passed after Perrysburg giving 
the P.U.C. jurisdiction of transportation lines. Finally, the regulation 
of bus lines and terminals would seem clearly a police regulation 
subject to state control under section 3. 

The Petit opinion then continues by reaffirming that the conflict 
clause of section 3 limits only local police regulations. It then states: 
Indeed, any other interpretation of Section 3 would render the 
adoption of Section 7 senseless, because its grant of authority for 
municipal charter operation is specifically ‘subject to the provisions 
of Section 3.’ If full home-rule authority were intended to have 
been created by Section 3, the adoption of Section 7 could only be 
considered as a vain and superfluous act. Such a conclusion would 
be completely lacking in justification, and was expressly denied in 

the Canada case, supra. 


The principle point under consideration in this quotation was the 
interpretation of the conflict clause in section 3, i.e., a re-affirmance of 
the Fitzgerald doctrine. The statements on the legal effect of section 
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7 and the suggestion that section 3 does not grant “full” home-rule 
power are something else. 

As previously noted, the Perrysburg doctrine was originally open 
to serious doubt. However, the claim that an interpretation of section 
3 as a grant of “full” power to all municipalities is to make section 7 
“a vain and superfluous act” is a rather shallow statement. It is hardly 
“vain or superfluous” to grant power to establish a form of govern- 
ment and provide restrictions on the exercise of home-rule powers. 

The wording in the quotation suggests not only that section 3 did 
not create “full” home-rule power, but that Canada expressly denied 
such an interpretation. The Canada case re-affirmed Fitzgerald. With 
respect to non-charter municipalities, Canada is relevant only by 
implying either (1) that by virtue of the Perrysburg doctrine they 
can establish qualifications for inspectors of police, and therefore the 
opposite of the result in Petit ; or (2) that the qualifications are to be 
classified as a part of structure of “government” controlled by sections 
2 and 7 and therefore consistent with the result in Petit. But by no 
stretch can Canada be cited as authority that section 3, clause 1, did 
not grant “full” power of local self-government. 

The opinion next dismisses earlier Perrysburg authority with the 
observation that all the cases concerned charter municipalities ‘‘and 
thus presented a different problem.” No mention is made of Mans- 
field, Hugger, McClure or the many Attorney-General opinions. 

Judge Peck’s problem is thus reduced to explaining how it is 
that a non-charter municipality which has enacted a non-police regula- 
tion, can have power to exercise the other powers of “local self-govern- 
ment” which admittedly are not controlled by the conflict clause, and 
yet be subject to a state statute. The obvious answer would be to 
classify the matter as part of the structure of government or as a 
“procedural” requirement under Morris. However, the opinion creates 
an entirely new theory which is far broader than those. The opinion 
states: 

Section 3 confers upon all municipalities ‘authority to exercise all 

powers of local self-government’ but, as pointed out in Morris v. 

Roseman, supra, does not state ‘how and in which manner’ such 

powers are to be exercised. Section 2 specifically authorizes ‘gen- 

eral laws . . . to provide for the . . . government of’ municipalities. 

It is apparent therefore that, by what they said, the people 

expressed an intention that, in the absence of the adoption of a 

charter pursuant to Section 7 or of the adoption of any ‘additional 

laws . . . for the government of municipalities adopting the same’ 
pursuant to Section 2, the ‘general laws . . . for the . . . government 

of’ municipalities authorized by Section 2 were to control a munici- 

pality in the exercise of the powers of local self-government con- 

ferred upon it by Section 3. Where a charter is adopted, then, 








326 OHIO STATE LAW JOURNAL [Vol. 21 


under Section 7, the municipality ‘may, subject to the provisions 

[i.e., limitations] of Section 3 [not Section 2 and 3] . . . exercise 

thereunder [i.e., under the charter instead of under general laws] 

all powers of local self-government.’ The only limiting provision 

then applicable is that specified in Section 3, that ‘local police, 

sanitary and other similar regulations’ shall ‘not . . . conflict with 
general laws.’ (Paragraph four of syllabus of State, ex rel. Canada, 

v. Phillips, supra.) 

If this opinion is the law we have now come 359 and 1% degrees 
around to 1913 and State ex rel. Lynch v. Toledo—a charter is a pre- 
requisite. The cruelest cut to “home-rule enthusiasts” is the next 
portion of the opinion: 

This court has thus clearly recognized the distinction between the 

powers of charter and non-charter municipalities. Clear evidence of 

the intention that such a distinction should exist is found in the 

very fact that the two provisions of the Constitution hereinabove 

cited were adopted as separate sections; if an identical extent of 
authority had been intended to have been conferred, a single section 
would have abundantly sufficed. By these two sections, the Con- 
stitution confers upon charter cities and villages some greater 
degree of power not here required to be defined but limits the 
general area of non-charter municipal authority. There is in the 
present case a direct variance between the statute permitting only 
members of @ police department to take an examination of the type 
here under consideration and the ordinance which contains no such 
limitation, and it is our conclusion that such variance renders the 
ordinance invalid. Differently stated, a non-charter municipality 

is without authority under the provisions of Section 3, Article 

XVIII of the Constitution, to prescribe less restrictive qualifications 

for civil-service-examination applicants than are prescribed by 

statute, since such municipal action would be at variance with the 

general law.®° 

Obviously, the Petit analysis of Morris is a twisting of both the 
syllabus and opinion of that case. In fact, it is a paraphrase of the 
argument in the 1913 Lynch case rather than anything resembling the 
“procedure” analysis of Morris. 

There is yet that #2 degree to go. Petit seems to recognize clearly 
the power of non-charter municipalities to exercise “all powers of local 
self-government” where they don’t conflict with statutory law. Perhaps 
it would be better to use the word “variance” created by the court 
and thereby avoid confusion with the concept of “conflict” in police 
regulations. However, since the municipal code of 1902 is still essen- 
tially on the books and since the General Assembly has for 47 years 
continued enacting extensive amendments using the same drafting 
technique, this new “variance” concept will provide little comfort to 
the “home rule enthusiasts.” 





60 Emphasis added. 
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The fate of the McClure doctrine seems somewhat up in the air. 
Whether a charter is a limitation or a grant is a question of consider- 
able importance in charter drafting and in charter interpretation. 
Under the “variance” concept of Petit, charter municipalities “have 
some greater degree of power” over matters of local self-government 
that non-charter municipalities do not have. This greater power stems 
from section 7 and apparently, therefore, from the charter. 

The “variance” concept cannot be justified on either stare decicis 
nor on a logical extension of an existing body of legal theory. It is 
simply inconsistent with a synthesis of earlier case law. if accepted 
as a part of home-rule law, it will have serious retroactive implica- 
tions. The Perrysburg doctrine has been used as the basis for advising 
non-charter municipalities. In the particular area of Petit, qualifica- 
tion for municipal employment and civil service, the de facto doctrines 
will mitigate its effect. But in other areas, particularly property law, 
the implications are difficult to assess. As Hugger and the Opinions of 
the Attorney-General show, there are apparently numerous instances 
of non-charter municipalities disposing of real estate without complying 
with the statutes. The “variance” concept would certainly seem to 
create a cloud on title,’ opening these transfers to taxpayer’s suits. 

Of course, a “procedure” and structure analysis of sections 2 and 
7 is still available to the Court as a means of limiting Petit and restor- 
ing a portion of vitality to the Perrysburg doctrine. In view of the 
judicial history of section 3, it is not impossible to believe that the 
reasoning of Petit might be rejected and the result retained. Here the 
Ohio syllabus rule might be very handy. If the case is considered on 
its facts alone, then much of the reasoning becomes unnecessary.” 
Certainly that seems the logical strategy of argument for a municipal 
attorney. However, attempts at “end runs” in home-rule have some- 
times been very unsuccessful. The strategy backfired badly in the 
tax field. Perhaps home-rule enthusiasts, therefore, should attack the 
Petit reasoning head-on. 


JURISPRUDENCE 


In appraising the development of article XVIII, section 3, it 
would be equally profitable to explore several other areas. The Fitz- 





61 The Supreme Court of Ohio apparently will not use the device of “prospective 
overruling.” It failed to use it in an almost ideal situation. Rush v. Maple Heights, 167 
Ohio St. 221, 147 N.E.2d 599 (1958). See Note, 19 Ohio St. L.J. 477 (1958). 

62 One delicate problem is to gauge the effect of Petit upon the interpretation of 
the municipal utility sections of art. XVIII. The court has followed a “Fitzgerald- 
Perrysburg” type of reasoning in that field. However, §§ 4, 5 and 6 each start with 
the words “Any municipality. . . .” This provides a ready means of distinguishing them 
from § 3. 
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gerald doctrine has received a pretty severe buffeting over the years. 
The interpretation of the scope of “police” regulations had very nearly 
reached a point of utter confusion until rescued by the Canada case.“ 
And in defining and applying the concept of “conflict” with state law, 
it may be doubted that we have ever reached anything “remotely 
resembling consistency.” 





63 One device for limiting the impact of the Fitzgerald doctrine is the concept of 
“state-wide concern.” A clear example of its use can be found in Cincinnati v. Gamble, 
138 Ohio St. 220, 34 N.E.2d 226 (1941). Obviously the basic legislative power is vested 
in the General Assembly by art. II, § 1. Likewise it would seem apparent that not all 
governmental matters which may arise within the territorial limits of a municipality 
can be classified as “local self-government.” For example, the condemnation of land 
and erection of a building for a state or county agency; the location of a state highway ; 
the establishment and operations of a health district by the State, etc. See Lakewood 
v. Thormeyer, 171 Ohio St. 135 (1960). A convenient, if dangerous, way of distinguish- 
ing these matters from “local” ones is to refer to them as being of “state-wide concern.” 
Logically, any such matter is entirely outside the operation of art. XVIII, and the 
municipality’s power to act, if at all, must be derived from a statutory grant, just as 
its power to act outside its limits (except in the field of utilities) must rest on statutory 
authorization. See Fordham and Asher, “Home Rule Power,” 9 Ohio St. L.J. 18, 33 
(1948). Thus, Ohio municipalities hold a dual position and derive power from two 
sources, the constitution and statutes. The “gimmick” is in the application. Many, if 
not most, matters are of some interest to both state and local government. Unless 
carefully refined distinctions are made, the label of “state-wide concern” can effectively 
throw municipal action right back into the common law concept and Judge Dillon’s 
thesis. 

Gamble even states that the General Assembly can impose duties on municipalities 
to act as arms or agencies of the State. However, in State ex rel. Canada v. Phillips, 
168 Ohio St. 191, 151 N.E.2d 722 (1948) the court specifically questioned that proposi- 
tion. It would seem especially doubtful if the State attempted to foist upon a munici- 
pality the financial cost of supporting a state agency which is established within its 
limits. 

64 A broad definition of “police regulations” was another device to avoid the 
Fitzgerald doctrine. For example, in State ex rel. O'Driscoll v. Cull, 138 Ohio St. 516, 
37 N.E.2d 49 (1941), the court held a civil service education requirement to be a 
“police” regulation, and void for “conflict” with state law. The case was overruled by 
State ex rel. Canada v. Phillips, 168 Ohio St. 191, 151 N.E.2d 722 (1948). The furthest 
reach was probably attairled in Hagerman v. Dayton, 147 Ohio St. 313, 71 N.E.2d 246 
(1947), which stated that a provision for voluntary check-off of union dues was a 
“police” regulation in “conflict” with general laws. However, the broad statements in 
Hagerman are clearly dictum. See the excellent review of the definition of “police” 
power in 20 Ohio St. L.J. 152 (1959). 

65 The development of the “conflict” concept is a very complex subject. The two 
major trouble areas are statutory interpretation, and the question of prohibitions. With 
respect to interpretation, if the court does not require specific, affirmative state action 
and goes beyond the explicit provisions, or necessary implications of a statute, local 
actien will frequently be in “conflict.” Suppose a statute making it unlawful to exceed 
25 MPH, and an ordinance setting it at 15 MPH. It is reasonable to imply that the 
statute permits speeds less than 25 MPH. However, in the cbsence of any statute it 
would also be lawful to go less than 25 MPH. Therefore it is not a necessary implica- 
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Non-charter municipal power, and the other three areas just 
mentioned, have a close causal relationship to each other. The Con- 
stitutional Convention of 1912 did not itself provide a solution to the 
basic problem of delineating the power of the General Assembly and 
those of the municipalities. By using the almost meaningless phrase 
“local self-government,” that deeply political question was thrown 
to the supreme court. Nor did the Convention adequately answer the 
question of who was to assume responsibility for imposing controls on 
the exercise of power by local officials. We have learned, as we should 
have expected, that the mantle of the judiciary does not make political 
questions any less controversial or any less difficult of solution. 

Yet, even though controversial and difficult, why is it that stare 
decisis did not provide us with at least certainty in results? 

The allure of absolute local autonomy seems to have faded with 
the fading memory of pre-1912 conditions. It almost faded from sight 
in the 1940’s in that series of cases found in volume 138 of the Ohio 
State Reports. It would seem more than coincidence that the tide of 
local autonomy ran strongly from 1913 to the middle 1930’s; that 
the shift toward state power reached its high point in decisions of the 
middle 1940’s; and that the movement toward a middle road began 
in the late 1940’s and continued through the 1950’s. It takes no 
historian or sociologist to identify an initial concern with legislative 
irresponsibility, the depression and war era, and the rise of new 
municipal problems in the post-war period. 

But to explain these major shifts in judicial attitude, it is not 
necessary to develop a thesis on how courts “follow the election 
returns.” The Fitzgerald doctrine itself could account for the obvious 
lack of consistency in the court’s underlying attitude toward home- 
rule. That doctrine placed the court in a particularly awkward 
position. 

First, by using the broad phrase “local self-government,” the 





tion from the negative statute that lesser speeds were permitted. It can not be said 
that the statute, as opposed to common law, permits a lesser speed. Thus the ordinance, 
which can change common law, should not be held in “conflict.” However, compare 
Schneiderman v. Sesanstein, 121 Ohio St. 80, 167 N.E. 158 (1929). 

Mere prohibitions are, as such, considered ineffective to create a conflict. See for 
example City of Fremont v. Keating, 961 Ohio St. 468, 118 N.E. 114 (1917). But 
prohibitions have been used in interpreting statutes to draw broad implications of 
legislative intent. Again compare Schneiderman. A more sophisticated form of prohibi- 
tion arises if the court adopts a “pre-emption” theory. Hints of such an approach can 
be found. See Stary v. Brooklin, 162 Ohio St. 120, 121 N.E.2d 11 (1954). An excellent 
example of full blown “pre-emption” is Pipoly v. Benson, 20 Cal. 2d 366, 125 P.2d 
482 (1942). 

66 This phrase was hopefully substituted for the California constitution phrase 
“municipal affairs.” 
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Convention foisted upon the court the primary responsibility of deter- 
mining the division of governmental power. In adopting the Fitzgerald 
doctrine, the court assumed the sole responsibility of dealing with a 
substantial and important segment of that problem. It could not let 
the correction of any “mistakes” fall on legislative action. When a 
matter is declared to be a home-rule, non-police power, it is constitu- 
tionally placed beyond the general grant of legislative power to the 
General Assembly. A depression, a war era, and a post-war expansion 
bring changes in beliefs on what is desirable, even necessary, areas for 
state action. It is perhaps natural then to find the court, on the one 
hand, being chary of what is included in “local self-government” and, 
on the other hand, being astute in developing concepts which avoid or 
narrow the impact of the doctrine. 

Second, the doctrine accentuated the problem of providing accept- 
able controls over the actions of local officials. In matters of structure 
of government, police regulations, taxation, debt, and now perhaps 
civil service, the local officials are subject to either state statutes or 
local control imposed by the adoption of a charter. However, Fitz- 
gerald and Perrysburg, taken together, meant that in the general area 
of “local self-government,” the officials of more than 90% of our 
municipalities would not be subject to either of those controls.* 

True, these officials would have no greater power within that 
area than the General Assembly formerly had, and still has within the 
present scope of article II. True, the municipal electorate could 
readily impose a charter. But the parentalistic common-law concept 
of statutory control is deeply imbedded in the legal mind. Had a case 
directly presented the problem in the 1920’s, it seems apparent that 
those arguments would have prevailed. However, except in Hugger, 
the full implications of the doctrines did not reach the supreme court 
until Morris in 1954, and Petit in 1960. By then the court apparently 
was no longer prepared to accept the concept of “full home-rule 
power” in non-charter municipalities. 

Article XVIII has provided considerable local autonomy, espe- 
cially for charter municipalities. The only glaringly bad spot is in 
taxation, debt and fiscal controls generally. It seems probable, how- 
ever, that the entire operation of the article will one day be drastically 
revised in a belated rush to solve metropolitan problems. Our experi- 
ence can, and should, provide us with the basis to do a better job. 





67 In June 1960, only 90 of 926 municipalities had adopted charters. 

















RESTRAINTS ON MUNICIPAL INDEBTEDNESS 
IN OHIO 


HENRY J. CRAWFORD* 


To determine the restraints on municipal indebtedness in Ohio ref- 
erence must be made to three different sources, namely, the state con- 
stitution, the statutes enacted by the General Assembly, and the 
charter of the particular municipality, if it has adopted one. 

In order to understand the application of these restraints and 
their interrelation it is important to recall that Ohio municipal cor- 
porations, that is cities and villages, were placed in a unique position 
in American jurisprudence by the extensive grant of home rule powers 
made by article XVIII of the state constitution, adopted in 1912. The 
change was abrupt and radical; no longer were municipalities to be 
dependent upon grants of power from the state legislature. Powers of 
local self-government immediately and directly became vested in each 
municipality, without the necessity of either action by the legislature 
or the adoption of a home rule charter by the electors.’ 

The general grant of home rule power is contained in section 3 of 
article XVIII: 

Municipalities shall have authority to exercise all powers of 
local self-government and to adopt and enforce within their limits 
such local police, sanitary and other similar regulations, as are 
not in conflict with genera] laws. 

The first part of this section is of interest to us here, namely, 
“Municipalities shall have authority to exercise all powers of local 
self-government.” 

Under this section the supreme court has held that municipalities 
have power to incur debt,” to levy taves,* to borrow money,‘ to issue 
negotiable bonds® and to issue bonds secured by mortgaging the prop- 
erty acquired with the money borrowed and by pledging revenues of 
existing facilities.® 

An express constitutional grant of power to issue mortgage reve- 
nue bonds to acquire, construct or extend any public utility is made 





* Member of the firm of Squire, Sanders & Dempsey, Cleveland, Ohio. 

1 Perrysburg v. Ridgeway, 108 Ohio St. 245, 140 N.E. 595 (1923), overruling 
State ex rel. Toledo v. Lynch, 88 Ohio St. 71, 102 N.E. 670 (1913). 

2 State ex rel. Toledo v. Weiler, 101 Ohio St. 123, 128 N.E. 88 (1920). 

3 Angell v. Toledo, 153 Ohio St. 179, 91 N.E.2d 250 (1950). 

4 State ex rel. Bruestle v. Rich, 159 Ohio St. 13, 110 N.E.2d 778 (1953); State 
ex rel. Gordon v. Rhodes, 156 Ohio St. 81, 100 N.E.2d 225 (1951). 

5 Ibid. 

6 State ex rel. Gordon v. Rhodes, 158 Ohio St. 129, 107 N.E.2d 206 (1952). 


331 








332 OHIO STATE LAW JOURNAL [Vol. 21 


by section 12 of article XVIII. Such bonds may be issued beyond 
the general limit of bonded indebtedness prescribed by law, provided 
that they shall not impose any liability upon the municipal corporation, 
but shall be secured only upon the property and revenues of such 
public utility, including a franchise in favor of a purchaser upon fore- 
closure of the mortgage. 

The grants of power above referred to are subject to limitations 
imposed by, or under authority of, the constitution itself. 

The constitution does not impose any direct restraint on munici- 
pal power to incur indebtedness, nor any direct limit on the amount of 
debt. However, it does indirectly impose a debt limitation on un- 
voted bonds because of the conjunction of a limit on the tax rate 
without a vote of the electors and a mandatory duty to provide for 
the levy of taxes for the payment of bonded debt. Article XII, section 
2 of the constitution forbids the levy of taxes on property according 
to value at a rate greater than ten mills on the dollar of valuation, 
except by vote of the electors or when provided for by a municipal 
charter, pursuant to laws which may be passed by the legislature. 
Article XII, section 11 forbids the incurring or renewing of bonded 
indebtedness unless in the legislation under which it is incurred or 
renewed, provision is made for the levy and collection annually by 
taxation an amount sufficient to pay the interest on the bonds and to 
provide a sinking fund for their final redemption at maturity. These 
two provisions operate as a debt limit on unvoted bonds. 

The constitution authorizes the legislature to impose restraints 
upon the power of municipalities to incur debts. Article XIII, section 
6 imposes a duty on the General Assembly to restrict the power of cities 
and incorporated villages to levy taxes and assessments, to borrow 
money, to contract debts and to lend their credit, so as to prevent the 
abuse of such power; article XVIII, section 13 authorizes the passage 
of laws to limit the power of municipalities to levy taxes and incur 
debts for local purposes. 

In addition to limitations imposed by the constitution and by 
statutes authorized by it to be passed, it is competent for the electors 
of a municipality to provide, in the home rule charter adopted for its 
government pursuant to article XVIII, section 7, limitations upon the 
issue of bonds, the incurring of debt and the borrowing of money. 
Although charter provisions cannot exempt the municipality from 
debt limits imposed by statute,’ they can impose limitations more 
restrictive than those made by the legislature by statute.® 





7 State ex rel. Dayton v. Bish, 104 Ohio St. 206, 135 N.E. 816 (1922). 
8 Some charters have a direct debt limit less than the statutory limit. It is 
considered that such restrictions are valid under article XVIII, section 9 of the 
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Pursuant to the power granted to the General Assembly to re- 
strict the power of municipalities to levy taxes and to incur debt, 
laws have been passed dealing with the issuance of notes and bonds 
and imposing restraints on such an issue. The principal legal limita- 
tions are found in the Uniform Bond Law, which is Chapter 133 of 
the Revised Code of Ohio. It was originally enacted as the Uniform 
Bond Act in 1927 and covers not only municipalities but also counties, 
boards of education, townships and joint township hospital districts. 
This law establishes debt limitations applicable to these various sub- 
divisions, and in addition prescribes the procedure to be followed in 
the authorization and issuance of notes and bonds. Section 133.24 
authorizes such subdivisions to issue bonds for permanent improve- 
ments as that term is defined in section 133.01 of the Revised Code. 
Bonds or notes for purposes other than such permanent improvements 
are specifically authorized for certain limited purposes. See particu- 
larly sections 133.27 to 133.30 as to municipal corporations. 


Direct STaTtuTORY Dest LIMITATIONS, AND EXEMPTIONS 
THEREFROM 


In any consideration of the borrowing power of an Ohio munici- 
pality, it is essential to make a thorough and detailed study of the 
types of bonds which are subject to, and those which are exempt from, 
direct debt limitations. Frequently, by reason of such a study, it is 
found possible to finance a needed improvement by the issue of bonds, 
although at first glance it may appear that a given project is beyond 
the means of the municipality to handle in this way. 

The reason for this is that the 114% and the 7% debt limitations do 
not relate to the gross outstanding indebtedness, but only to that part 
of it defined by law to constitute “net debt.” The net debt of munici- 
palities, excluding certain charter municipalities discussed under the 
next heading, cannot, for all purposes, exceed seven per cent of the 
total value of all property in the municipality as listed and assessed 
for taxation.° 

The net debt incurred without a vote of the electors, cannot 
exceed one and one-half per cent of such total assessed valuation. 
This percentage is a part of, and not in addition to the seven per cent, 
referred to above.’® 





constitution. Cf. Sandusky v. City Commission of Sandusky, 56 Ohio App. 284, 11 
N.E.2d 115 (1937), app. dis. 132 Ohio St. 554, 9 N.E.2d 505, motion to certify over- 
ruled 10 Ohio Bar 126; City Commission of Gallipolis v. The Ohio Utilities Co., 
unreported decision of the Court of Appeals of Gallia County, Ohio, motion to 
certify overruled 24 Ohio L. Rep. 475, Sup. Ct. Docket No. 19740 (1926). 

® Ohio Rev. Code § 133.03 (1953). 

10 Jbid. 
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In applying these limitations, it is essential to calculate the 
amount of debt against the actual assessed valuation at the very time 
the debt is incurred." 

It is also essential to determine the amount of the met debt in 
order to know whether proposed bonds would cause the limitations to 
be exceeded. To ascertain net debt, there are to be deducted from the 
gross debt the kinds of bonds or notes enumerated in Revised Code 
sections 133.02 and 133.03. Many of those listed as exempt from debt 
limitations are infrequently met with in practice, or are probably no 
longer outstanding, or are outstanding in such small amounts, as not 
to be of general interest. For a complete listing reference is made to 
those sections of the Code. The more important and commonly en- 
countered types are the following: 


1. Bonds or notes issued in anticipation of the levy or collec- 
tion of special assessments (either in original or refunded form). 

2. Notes issued in anticipation of the collection of current reve- 
nues. 

3. Notes issued for emergency purposes under Revised Code 
section 133.29. 

4. Bonds issued to pay final judgments. 

5. Bonds issued for the purpose of purchasing, constructing, 
improving or extending water works, sewage disposal plants or sew- 
erage systems, or municipally owned airports, landing fields, steam 
railroads and rapid transit systems, off-street parking lots and build- 
ings, or either, to the extent that the income from such utility or rail- 
road is sufficient to cover the cost of all operating expenses, and in- 
terest charges on such bonds, and to provide a sufficient amount for 
retirement or sinking fund to retire such bonds as they become due. 

6. Excess condemnation or mortgage bonds, issued under sec- 
tions 10 or 12 of article XVIII, Ohio Constitution, and other bonds 
or notes not secured by the general credit of the municipal corpora- 
tion. 

7. Voted bonds’ issued for the purposes of urban redevelopment 
to the extent that such bonds do not exceed two per cent of the total 
value of all property in the municipal corporation as listed and as- 
sessed for taxation. 


There is also to be deducted the amount held in the sinking fund 
and other indebtedness retirement funds for the payment of the prin- 
cipal of the bonds and notes not excluded in determining net debt. 

The foregoing are statutory limitations on the amount of net 
debt, measured by a direct ratio of net debt to tax valuation. They 





11 Ohio Rev. Code § 133.02 (1953). 








1960] MUNICIPAL INDEBTEDNESS 335 


must not be construed as a grant of power to issue unvoted bonds be- 
yond the limit imposed by the constitution. In other words, the con- 
stitutional limit may be reached before the net unvoted debt reaches 
the statutory limit. 

A careful consideration of these limitations and exemptions 
should be made in any planning of municipal improvements and the 
financing thereof. By careful selection of the types of bonds to be 
issued, and the timing of their issue, the greatest advantage can be 
taken of a municipality’s legal and economic resources, and the net 
interest cost kept at the minimum. 

Thus a new sewer or water project may involve costs as much 
as 10% of the tax duplicate, obviously beyond the 7% limit. Suffi- 
cient funds sometimes can be obtained by a combination of several 
types of financing, such as voted bonds for part of the cost, special 
assessment bonds for sewage disposal plant, main sewers and lateral 
sewers, or for water lines, and mortgage revenue bonds. The voted 
bonds would be subject to the 7% limitation (except as they may be 
exempted because of earnings, which is discussed below). The special 
assessment bonds are exempt from the direct debt limitation (al- 
though, if unvoted, subject to the indirect debt limitation referred 
to in subdivision 4 hereafter). The mortgage revenue bonds are ex- 
empt from all debt limitations whatever. In addition, bonds without 
a vote can be issued to an amount, which with other net debt will not 
cause the unvoted net debt of the municipality to exceed 114% of 
the total tax value nor the total net debt to exceed 7% of the total 
tax value. Again, such unvoted debt is also subject to the indirect 
debt limitations of the constitution. 

In considering these limitations, and in making plans for future 
improvements of the municipality, it is of great importance to keep in 
mind that bonds for sewer systems and water works improvements, 
certain other utilities, and possibly off-street parking lots and build- 
ings,’* are exempt from the direct debt limitation to the extent that 





12 By reason of the 1959 amendment, 128 Ohio Laws H 917, § 1, effective 
September 10, 1959, Ohio Rev. Code § 133.03 exempts in part, “Bonds issued for 
the purpose of purchasing, constructing, improving or extending . . . off-street park- 
ing lots and buildings, or either to the extent that the income from such utility or 
railroad is sufficient to cover” operating expenses and debt service. The intent and 
effect of the amendment is obscured by the reference to “the income from such 
utility or railroad,” a phrase scarcely descriptive of off-street parking facilities; and 
it is by no means clear from the reference to “off-street parking lots and buildings” 
whether all of the off-street parking facilities of a municipality can and are to 
be treated as a single entity for exemption purposes, as would be the case with respect 
to a municipal utility operation such as a sewer or water system. The apparent at- 
tempt to exempt from debt limitations off-street parking bonds to the extent that 
income is sufficient to cover the cost of operation and debt service may have been 





6 A 
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the income of the utility is sufficient to cover the operating expenses, 
interest charges and bond retirement. In the improvement of an 
existing and going utility, where there is a showing of adequate net 
revenue, such bonds, when issued, are exempt in their entirety from 
the direct debt limitation if the earnings meet the test above men- 
tioned. In the construction of a new utility, or in the improvement of 
one where there have been no earnings or earnings in an insufficient 
amount, the bonds will, when issued, be subject to the net debt limita- 
tion; but it is within the power of the municipality so to operate its 
utility system that earnings will be produced in the future in an 
amount sufficient to take care of the operating expenses and debt 
service. In that way bonds for such purposes, subject to net debt 
limits when issued, can become exempt from the direct debt limitation, 
and the municipality’s borrowing power for future improvements or 
other projects can be increased by the exact amount of such bonds 
which become exempt because of the adequacy of the earnings. 

It should be noted that under the statutory test the indebtedness 
for such purposes is exempt only to the extent that the income is 
sufficient at the time of the incurring of the indebtedness. Prospec- 
tive earnings, no matter how rosy the future, do not entitle the bonds 
to be excluded in the calculation of net debt. By the same token, 
bonds that are issued as exempt because the earnings are sufficient 
will cease to be exempt from debt limitations if the net earnings are 
not sufficiently maintained. 

In developing a financial plan consideration should also be given 
to a recent development permitting the postponement of the issuance 
of bonds for a period of five years after the initial issue of notes in 
anticipation of the bonds.’* This allows a greater length of time for 
the completion of the construction of necessary works, and, in the 
utility field, the time when earnings will be received in a sufficient 
amount to make the indebtedness self-supporting in whole or in part. 
Indeed, in some situations the earnings may be sufficient so that the 
anticipatory notes can be retired by the end of the five years, thus 
avoiding the funding of the debt with long term bonds. 

A word of caution is in order because of the very large borrowing 
power available for special assessment and utility improvements. 
Two considerations should be kept in mind. If there is in later years 
a substantial delinquency in the collection of special assessments (a 





substantially impaired or even defeated; and it may also be noted that the statute does 

not presently give consideration to the fact that in financing off-street parking projects 

municipalities may, and sometimes do, devote a portion of their receipts from on-street 

meters to the service of off-street parking debt, treating the provision of parking 

facilities, both off street and on street, as involving a single governmental purpose. 
13 Ohio Rev. Code §$§ 133.31 and 133.32 (1953). 
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situation encountered during the last major depression) or should 
the utility earnings fall off or the rates be voluntarily reduced, it will 
be necessary for the municipality to provide for debt service from its 
share of the limited taxes, normally used for operating expenses,"* 
unless the voters are willing to approve the payment of debt charges 
by taxes outside of the ten mill limitation under Revised Code Section 
5705.19. The other consideration that should be kept in mind is that 
the indirect debt limitation operates on all overlapping subdivisions, 
and if a municipality issues bonds to such an extent that this limitation 
becomes exhausted, the overlapping county, school and township 
will be unable to issue any bonds without a vote of the electors. 


LIMITATIONS APPLICABLE TO CERTAIN CHARTER MUNICIPALITIES 


By statute, the direct limitation on unvoted net debt for some 
charter cities is 22% of the total value of property as listed and 
assessed for taxation, instead of the 112% rule above referred to. 
This exception is applicable only in the case of charter cities (not 
villages) whose charters provide for “the levying of taxes outside 
the 10 mill limitation without a vote of the electors.””” 


Such a charter provision is authorized by article XII, section 
2, Ohio Constitution; the 10 mill limitation upon taxes without a vote 
of the electors imposed by that section may be exceeded under favor 
of laws authorizing additional taxes outside of such limitation, either 
when approved by at least a majority of the electors of the taxing dis- 
trict voting on the question, or when provided for by the charter of 
a municipal corporation (article XII, section 2, Ohio Constitution). 
Pursuant thereto Revised Code section 5705.18 provides that the 
10 mill limitation does not apply to tax levies of any municipality 
which by its charter provides for a limitation of the total tax rate 
which may be levied without a vote for all purposes or for current oper- 
ating expenses. 

It should be noted, however, that this 214% net debt limitation 
on unvoted bonds, contained in section 133.03, does not have any 
relationship to the amount of unvoted taxes which may be levied by 
a city under its charter. All that is necessary in order to have this 
additional borrowing power is that the city have in its charter a pro- 
vision for the levying of taxes outside of the 10 mill limitation without 
a vote of the electors. 

Actually, this increased borrowing power may not be oi real 
benefit to a city unless its charter also provides for additional taxes 





14 State ex rel. Bruml v. Brooklyn, 126 Ohio St. 459, 185 N.E. 841 (1933), 130 
Ohio St. 223, 198 N.E. 634 (1935). 
15 Ohio Rev. Code § 133.03 (1953). 
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beyond the ten mill limitation without a vote of the electors, for other- 
wise the city’s share of the ten mill taxes for operating expenses would 
remain as before and the debt service on the bonds up to the 14% 
and the additional 1% as well would have to be taken care of from 
that source. It does provide, however, a temporary means of financing 
the initial stages of a program, such as a water system, which ulti- 
mately can be permanently financed by bonds with the debt service 
provided from utility earnings rather than from the city’s limited 
taxes. 

Some charter municipalities provide for the levy of taxes beyond 
the ten mill limitation without a vote of the electors under language 
which permits the issuance of unvoted bonds in a greater amount than 
are otherwise limited by the constitutional ten mill tax rate limitation. 
Consideration of the individual charter is necessary to determine such 
a municipality’s indirect debt limitation. In such charter cities, the 
charter tax rate limitation may operate in the same way as the consti- 
tutional tax rate limitation and thus impose an indirect debt limitation. 


THE INDIRECT Dest LIMITATION WHICH RESULTS FROM THE CON- 

STITUTIONAL Duty TO PROVIDE FOR THE LEVY OF TAXES FOR THE 

PAYMENT OF BONDED DEBT AND THE CONSTITUTIONAL LIMITATION 
ON THE TAX RATE 


All unvoted general obligation bonds, whatever their status as to 
statutory debt limitations, whether exempt or not in calculating net 
debt, and whether or not debt service is expected to come from special 
assessments, utility earnings or other sources, are subject to an under- 
lying constitutional indirect debt limitation. No statute can exempt 
such bonds from this limitation. 

Article XII, section 11 of the Ohio Constitution enjoins that no 
bonded indebtedness of the state or any political subdivision thereof 
shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levy- 
ing and collecting annually by taxation an amount sufficient to pay the 
interest on said bonds, and to provide a sinking fund for their final 
redemption at maturity. 

This provision did not by itself create any debt limitation, but 
when article XII, section 2 was amended in 1929 to impose a limita- 
tion upon the rate of tax without a vote of the electors, the two sec- 
tions in combination effectively created a debt limitation upon un- 
voted bonds. Section 11 requires provision for the levy of taxes and 
section 2 limits the total rate that can be levied without a vote. There- 
fore, in order to comply with both sections, no bonds may be issued 
except to an amount that can be paid as to both principal and interest 
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within the amount of taxes that can lawfully be levied without a vote 
of the electors.*® 

This is an indirect debt limitation. Under it unvoted bonds can- 
not be issued if the tax required therefor and for all other limited 
tax bonds of the issuer and of all overlapping political subdivisions, 
in any one year, will exceed 10 mills on the dollar of tax valuation. 

The test in determining the application of this limitation is not 
the minimum levy apportioned to the municipality from the total ten 
mills available to all overlapping political subdivisions under Revised 
Code section 5705.31, but is the full ten mills less only the number of 
mills theoretically required for unvoted bonds already outstanding 
whether issued by the same issuer or by all other political subdivi- 
sions overlapping it. 

Thus, if five mills are theoretically required for bonds already 
outstanding, a municipality may under this rule authorize and issue 
such amount of bonds as will not require more than five mills on its 
tax duplicate to provide tax monies to pay principal and interest in 
the highest year. It will be seen from this that the amount of bonds 
is not determined by any direct percentage of the duplicate valuation, 
but by whether the combined amount for principal and interest in 
a particular year is greater than the number of dollars that will be 
produced by a levy of five mills per dollar of tax valuation. The bor- 
rowing power therefore becomes greater as the interest rate is smaller 
and as the annual installments are spread over a greater number of 
years. 

In the application of this rule it is necessary to take into account 
and to calculate the requirements for all unvoted bonds payable 
from taxes whether or not such bonds are exempt from the statutory 
144% debt limitation, and also whether or not they are primarily 
payable from special assessments or other sources of revenue."’ 


Bonps Not CREATING DEBT 


Municipalities, under the present rulings of the Ohio Supreme 
Court, are authorized under their home rule power, granted by article 
XVIII, section 3 of the constitution, to borrow money and issue ne- 
gotiable bonds which do not constitute indebtedness, and in so doing, 
are not subject to any valid legislative limitations. 

The Ohio General Assembly is not authorized by the constitution 
to interfere with the exercise of the home rule powers granted by 





16 State ex rel. City of Portsmouth v. Kountz, 129 Ohio St. 272, 194 N.E. 869 
(1935). The 1929 amendment limited unvoted taxes to 15 mills; the 1933 amendment 
reduced the amount to 10 mills. 

17 State ex rel. City of Portsmouth v. Kountz, supra note 16. 
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article XVIII, section 3 of the constitution, except in those areas 
where the constitution directly authorizes the legislature to act. 
Article XIII, section 6 authorizes the General Assembly to restrict 
the power of municipalities to levy taxes and assessments, borrow 
money, contract debts and lend credit, so as to prevent the abuse 
of such power. Article XVIII, section 13, adopted at the time of 
the home rule amendments in 1912, provides that laws may be 
passed to limit the power of municipalities to levy taxes and incur 
debts for local purposes. When this last section was adopted, sec- 
tion 6 of article XIII was not in any way referred to. The supreme 
court held in the Columbus and Cincinnati cases’* that the General 
Assembly cannot restrict or regulate municipalities in respect to the 
issuance of notes and bonds which do not create what is technically 
known as a debt. Under this principle, notes or bonds issued for 
money borrowed to construct or improve a self-sustaining project, 
which do not pledge the faith or credit of the municipality and 
which are payable exclusively from the net revenues of the project, 
are not debts of the municipality and therefore can be issued in 
such manner as may be determined by the council of the munici- 
pality subject to any charter limitation, but free of statutory limi- 
tations. The supreme court has not passed on the question of 
whether the revenues of a project can be pledged to secure bonds 
issued to provide funds to construct some other and unrelated 
project. 

It would seem that bonds which are not full faith and credit 
bonds, but payable only from revenues are not within the category 
of non-debt bonds if they are secured by a mortgage on property 
already owned by the municipality..° On the other hand, such 
bonds can be secured by a mortgage upon the property purchased 
with the proceeds of the bond issue, without creation of debt.”° 

It would also seem that revenue bonds not otherwise con- 
stituting a debt, would not be entitled to such treatment if the gross 
revenues rather than the net revenues of the project were to be 
pledged. There is no Uecision of the supreme court dealing with such 
bonds of a municipal corporation, but its decisions holding invalid 
proposed bonds of the State Institutional Building Authority” 
establish a principle that would apparently be applicable to munici- 
palities. 





18 State ex rel. Bruestle v. Rich, supra note 4; State ex rel. Gordon v. Rhodes, 158 
Ohio St. 129, 107 N.E.2d 206 (1952); State ex rel. Gordon v. Rhodes, supra note 4. 

19 15 McQuillin, Municipal Corporations § 41.33 (3d ed. 1949). 

20 State ex rel. Gordon v. Rhodes, supra note 18. 

21 State ex rel. Public Institutional Bldg. Auth. v. Griffith, 135 Ohio St. 604, 22 
N.E.2d 200 (1939), and State ex rel. Public Institutional Bldg. Auth. v. Neffner, 137 
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MortcaceE REVENUE UtTiLity Bonps 


Municipal corporations are directly authorized by article XVIII, 
section 12 of the Ohio Constitution to issue mortgage bonds beyond the 
general limit of bonded indebtedness prescribed by law for the 
purpose of acquiring, constructing and extending any public utility. 
The limitations upon such bonds are contained in the section author- 
izing them, namely that such bonds shall not impose any liability 
on the municipality, but shall be secured only upon the property 
and revenues of such public utility, including a franchise stating 
the terms upon which, in case of foreclosure, the purchaser may 
operate the same, which franchise shall in no case extend for a 
longer period than 20 years from the date of the sale of such utility 
and franchise on foreclosure. 

The Supreme Court of Ohio, in City of Middletown v. City 
Commission,” had before it for decision two fundamental questions: 
(1) whether a mortgage granted under this section of the consti- 
tution could mortgage only the property actually acquired with the 
proceeds of the bonds or whether, on the other hand, it could em- 
brace all of the property of the utility including that previously 
owned; and (2) whether article XVIII, section 13, authorizing the 
General Assembly to pass laws limiting the power of municipalities 
to incur debts, and laws passed pursuant thereto, govern the issu- 
ance of utility mortgage bonds under section 12. Both questions 
were answered favorably to the power of the municipality to mort- 
gage its entire utility property and without any restraint imposed 
by statute. The court announced in the fourth syllabus that sec- 
tion 12, article XVIII of the constitution is self-executing and self- 
sufficient, and utility mortgage bonds issued strictly within its terms 
are not affected by other parts of the constitution or by the Uniform 
Bond Act. 

It follows from this decision that the terms of the bonds, the 
price and the method of sale are governed by ordinance of council 
rather than by the Uniform Bond Law, subject to any applicable 
provision of a home rule charter. Thus, the interest rate, the bond 
maturities and provision for payment of a call premium are to be 
determined by council rather than by statute. The method of sale 
and the price are also not governed by any statute. In addition, the 
amount of such bonds that may be issued is not subject to statutory 
limitation and is excluded in determining the net debt of a munici- 
pality. 

Ohio St. 390, 30 N.E.2d 705 (1940). Accord, State ex rel. Miller v. State Board of 


Educ., 56 Idaho 210, 52 P.2d 141 (1935). 
22 138 Ohio St. 596, 37 N.E.2d 609 (1941). 
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CONCLUSION 


It is beyond the scope of this article to discuss the procedures 
which must be followed for the authorization of bonds, including 
elections for voted bonds, and for the private or public sale of notes 
and bonds. Some of these procedures are required by statutes en- 
acted by the legislature, pursuant to its power to limit the incur- 
rence of municipal debt, and others arise from charter provisions. 
Basically, limitations of this character relate to the method of 
exercising the power to issue bonds and only in that sense do they 
constitute restraints on municipalities. 

Years of experience in dealing with problems of municipal 
finance indicate clearly that, in Ohio, improvements determined to 
be necessary by the electors and by the legislative authority can be 
carried out by the municipal officials within applicable limitations 
on indebtedness, although it not infrequently requires ingenuity in deter- 
mining the types of notes or bonds that will do the job and in scheduling 
the progress, both with respect to the time when construction contracts 
must be made and when the proceeds of notes or bonds will become 
available. The problem is more difficult and sometimes not feasible 
if the electors are unwilling to give their full support and to vote 
bonds for a portion of the cost. 

Usually the greatest problems, both of municipal policy and of 
finding the proper financial means, within limitations, of financing 
projects, arise in the smaller communities faced with the demands 
of the people or with orders from the state for extensive water or 
sewer improvements. However, it is generally true that municipali- 
ties are able to meet these unusual demands and also the normal 
requirements of municipal improvements within the presently exist- 
ing limitations on indebtedness. 

By careful planning and selection a combination of types of 
financing can and should be worked out so that unnecessary costs 
of financing and excessive costs of interest will be eliminated. 


, 

















ANALYSIS AND CRITIQUE OF STATE PRE-EMPTION 
OF MUNICIPAL EXCISE AND INCOME TAXES 
UNDER OHIO HOME RULE 


C. Emory GLANDER* 


The preclusive effect of the pre-emption doctrine in the field of 
municipal taxation becomes clearly apparent when viewed in relation 
to the rapid spread of municipal income taxes in Ohio. The first such 
ordinance was enacted by the city of Toledo in 1946. By the middle 
of 1957, some twenty-seven municipalities had entered the field; and 
less than three years later, with the opening of the 1960’s, the number 
had increased to fifty-one, including thirty-nine cities and twelve 
villages.. The apparent popularity of this levy rests primarily upon 
extremely practical grounds. Unlike excise taxes generally, and 
although subject to limitations, it is the one form of tax which Ohio 
municipalities have discovered is least vulnerable to invalidation by 
the Ohio Supreme Court. The case of Angell v. City of Toledo,’ 
marked the turning point in a series of frustrating decisions which, 
while praiseworthy in certain aspects of tax policy, defeated com- 
mendable municipal efforts toward self-reliance. It is the purpose of 
this article to review the origin and development of the pre-emption 
doctrine and to re-evaluate it in terms of legal validity and public 
policy.* 

ORIGIN OF THE DocTRINE 


Municipalities in Ohio are not dependent upon legislative au- 
thorization as the fountainhead of their taxing powers. Under the 
home-rule amendment of the Ohio Constitution, adopted in 1912, 
municipalities were granted authority to exercise all powers of local 
self-government.* These powers, the supreme court held in State 





* Partner, Law Firm of Wright, Harlor, Morris, Arnold & Glander, Columbus, 
Ohio; Lecturer, College of Law, The Ohio State University. 

1 “Municipal Income Taxes in Ohio,” January 25, 1960: Research Report, Ohio 
Department of Taxation, LG-11, 2-60; 2 CCH “State Tax Reporter” (Ohio), par. 
71-102d to 73-662 (1960). 

2 153 Ohio St. 179, 91 N.E.2d 250 (1950). 

3 For earlier discussions of the problem, see Glander, “The Uniform Municipal 
Income Tax Act,” 18 Ohio St. L.J. 489 (1957); Fordham and Mallison, “Local Income 
Taxation,” 11 Ohio St. L.J. 217 (1950); Glander and Dewey, “Municipal Taxation: 
A Study of the Pre-emption Doctrine,” 9 Ohio St. L.J. 72 (1948). 

4 “Municipalities shall have authority to exercise all powers of local self-government 
and to adopt and enforce within their limits such local police, sanitary and other 
similar regulations, as are not in conflict with general laws.” Ohio Const., art. XVIII, 
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ex rel. Zielonka v. Carrel,® necessarily include the powers of taxation. 
“There can be no doubt that the grant of authority to exercise all 
powers of local government includes the power of taxation,” said the 
court, “for without this power local government in cities could not 
exist for a day.” 

But this power, as the court also pointed out, is subject “to the 
staying hand of the general assembly,” for the constitution also 
provides that “laws may be passed to limit the power of municipalities 
to levy taxes and incur debts for local purposes.”® By what kind of 
laws? It is here that the Zielonka case strikes the note which portends 
the questionable aspect of the pre-emption doctrine. “It is enough to 
say,” said the court, “that the general assembly has not expressly 
limited the authority of municipalities to levy an occupational tax, 
nor has it impliedly limited such authority by invading the field on 
its own account.” This case involved a Cincinnati ordinance which 
levied an annual occupational tax upon manufacturers of bottles and 
glassware articles, and osteopathic physicians, such occupations having 
been chosen for the purpose of instituting a test case. The supreme 
court upheld the tax, stating in the second paragraph of the syllabus 
that: 

2. Under the grant of power of local self-government provided 

for in Section 3, Article XVIII of the State Constitution, the City 

of Cincinnati, as long as the State of Ohio through its general as- 

sembly does not lay an occupational tax on businesses, trades, 

vocations and professions followed in the state, may raise revenue 

for local purposes, through the instrumentality of occupational 

taxes. 


In other words, the court held that it is not necessary for the 
purpose of limiting municipal taxing powers, that the general assembly 
pass a “thou shalt not” statute; it may as effectively achieve this result 
by implication, “by invading the field on its own account.” It is this 
doctrine of pre-emption by implication, as distinguished from express 
interdiction, that has long been both controversial and questionable 
in respect of municipal taxation in Ohio. 





§ 3. See also art. XVIII, § 7, which provides that any municipality may frame and 
adopt a charter for its government and may, subject to the provisions of section 3, 
supra, exercise thereunder all powers of local self-government. Both of these constitu- 
tional provisions were adopted September 3, 1912. 

5 99 Ohio St. 220, 124 N.E. 134 (1919). 

6 Art. XVIII, § 13, adopted Septem er 3, 1912. Note also art. XIII, § 6, which 
provides that “The General Assembly shall provide for the organization of cities, and 
incorporated villages, by general laws; and restrict their power of taxation, assessment, 
borrowing money, contracting debts and loaning their credit, so as to prevent the 
abuse of such power.” 
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THE ILLUSTRATIVE CASES 


In the first two decisions which followed the Zielonka case, The 
Globe Security & Loan Co. v. Carrel,’ and The Marion Foundry Co. 
v. Landes,’ both of which also involved other similar causes, the 
supreme court recognized, but found no occasion to apply adversely, 
the pre-emption doctrine. 

The Globe Security case involved the validity of a Cincinnati 
ordinance which levied an occupational tax upon the business of 
lending money on chattel mortgages or wage assignments. A state 
statute® then in effect required persons engaged in such business to 
obtain a license from the commissioner of securities and to pay to 
the state an annual license fee, and provided that “no other and 
further license fee shall be required from any such licensee, by the 
state or any municipality.” The court held that the state statute 
“while restricting the state and the municipalities of the state from 
exacting further license fees in the regulation of such business, in no 
way restricts the state or the municipalities from levying an excise 
tax upon the business of such licensee as a revenue measure.”’® In 
its opinion the court observed that payment of the tax was not a 
prerequisite to the right to engage in the particular business, and 
found no conflict between the regulatory state statute and the munici- 
pal taxing ordinance. 

The Marion Foundry case involved an occupational tax upon 
persons, firms and corporations carrying on a variety of specified 
trades, professions, occupations, businesses, and employments in the 
city of Marion. Actually, the case appears to have involved the 
power of a municipality to levy an occupational tax and the mechanics 
of such a levy rather than proscription under the pre-emption doctrine. 
In upholding the tax, the court referred extensively to the Zielonka 
case." 

In City of Cincinnati v. American Telephone & Telegraph Co.,”* 
which also involved two other utility cases, the supreme court for the 
first time invoked the doctrine of pre-emption by implication to 





7 106 Ohio St. 43, 138 N.E. 364 (1922). 

8 112 Ohio St. 166, 147 N.E. 302 (1925). 

® Ohio Gen. Code, §§ 6346-1, 6346-2. 

10 Syllabus, par. 2, which cited with approval and followed the Zielonka case. 

11 In its opinion, at page 174, the court said: “The question here is one of power 
rather than of policy, and we are unable to make any distinction in principle between 
the levying of an excise tax against an osteopathic physician, as was done in the case 
of State ex rel. Zielonka v. Carrel, supra, and the levying of an excise tax against any 
other occupation or profession, whether such occupation or profession be designated by 
name or classified, or the tax be levied against occupation generally.” 

12 112 Ohio St. 493, 147 N.E. 806 (1925). 
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invalidate a municipal tax. In question was a Cincinnati ordinance 
which levied an excise tax upon many occupations including the occu- 
pation or business of operating a railroad, a telegraph company, and 
a telephone company. The tax was levied at annual flat rates upon 
the privilege of doing business within the city. Then existing state 
statutes levied excise taxes for the privilege of carrying on intra-state 
business, measured by gross receipts, upon telephone, express and 
telegraph, and railroad companies.'* Speaking conjecturally concerning 
the rationale of the Zielonka case, which will be hereinafter discussed, 
the court held that the power of a municipality to lay occupational 
taxes “does not extend to fields within such municipality which have 
already been occupied by the state.’’”* In so deciding, the court relied 
primarily upon the rule of stare decisis, citing not only the Zielonka 
case but the Globe Security and Marion Foundry cases as well.'® The 
court also expressed some doubt as to the constitutional powers of a 
municipality to levy an excise tax at all, but, referring to the Zielonka 
case, said it was “neither disposed to unsettle the law by overruling 
that case, nor to extend the power of municipalities in that respect 
by a further interpretation removing the limitation therein expressed.” 
Thus, in spite of professed doubts, the court not only passed up an 
opportunity to repudiate the doctrine of pre-emption by implication 
but, as it has turned out, passed by the point of no return as well. 

One month after the American Telephone & Telegraph case, the 
supreme court decided Firestone v. City of Cambridge.’ This case 
involved the levy of an annual fee by a municipal ordinance, upon 
motor vehicle owners residing in the municipality, for the privilege of 
operating such motor vehicles upon the streets thereof. The purpose 
of the levy was to provide funds to be used for the cleaning, mainte- 
nance, and repair of the streets of the municipality. At the time of the 
enactment of this ordinance there were in effect state statutes which 
levied an excise tax upon the owners of motor vehicles for the main- 
tenance and repair of public roads, highways, and streets, and which 
also provided that fifty per cent of all such taxes should be returned 
to the municipality Where they originated, to be used for the purpose 
of street repair.'’ The court held the Cambridge levy to be an excise 


13 Ohio Gen. Code, §§ 5483, 5485 and 5486. 

14 Syllabus, par. 2. 

15 In concluding its opinion the court said, at page 499: “To the end that the 
sovereignty of the state may be superior to that of any of its subdivisions in a matter 
so essential to that sovereignty as that of taxation, this court adheres to the interpreta- 
tion of the power conferred by the Constitution upon municipalities to levy an excise 
tax announced in State ex rel. Zielonka v. Carrel, supra, with the limitation therein 





expressed.” 
16 113 Ohio St. 57, 148 N.E. 470 (1925). 
17 Ohio Gen. Code, §§ 6299 et seq. 
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tax, even though denominated a license fee, and hence that no munici- 
pality has power to levy such an excise tax in addition to that levied 
by the state for similar purposes. In so deciding, the court again 
resorted to stare decisis, citing the Zielonka and American Telephone 
& Telegraph decisions, although, as will be later shown, it had more 
definite ideas as to rationale. 

The Cincinnati occupational tax ordinance was again before the 
court in two cases which were decided a month apart in 1931, with 
conflicting results, namely, Stredelman v. City of Cincinnati and City 
of Cincinnati v. Cincinnati Oil Works Co."* In the Stredelman case, 
it was contended that the particular provisions of the ordinance levy- 
ing an occupational tax upon persons engaged in the business of 
selling, soliciting or negotiating various forms of insurance were 
invalid because the plaintiff sold insurance as agent for certain foreign 
insurance companies, and brokered it as to other foreign companies, 
and because all such companies paid taxes levied by the state upon 
their privilege of doing business in Ohio. The plaintiff urged that the 
American Telephone & Telegraph decision was fully applicable and 
dispositive of the issues involved. The court held, however, that the 
field of taxation had not been pre-empted because the state had levied 
taxes upon the privilege accorded foreign insurance companies to do 
business in Ohio or because they had paid the state license fees on 
account of plaintiff’s acting as their agent. In reaching this conclusion 
the court emphasized certain evidential findings below which warranted 
the conclusion “that plaintiff was engaged in a business of his own 
within the terms of the ordinance, and therefore that the assessment 
of the occupational tax upon his business does not result in an indirect 
tax upon foreign corporations doing business in Ohio.” 

The other 1931 decision, perhaps the most disturbing of the 
earlier decisions, is that of Cincinnati Oil Works Co., also involving 
cases of two other oil companies. The plaintiffs in these cases owned 
and operated gasoline filling stations in the city of Cincinnati. The 
ordinance in question undertook to levy an excise or occupational tax 
of one hundred dollars per annum upon operators of such gasoline 
filling stations. After referring to most of the cases hereinbefore 
discussed, the court said that it had no hesitancy in concluding that 
the city tax was an excise or occupational tax, and that it was invalid 
and unenforceable because the state had theretofore imposed “upon 
the same parties, and others doing a like business in the city of 
Cincinnati, an excise or occupational tax which completely occupied 
and covered the field of taxation in which the city was attempting to 





18 123 Ohio St. 542, 176 N.E. 215 (1931) and 123 Ohio St. 448, 175 N.E. 699 
(1931), respectively. 
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impose an additional excise or occupational tax upon the same 
citizens.” Continuing, the court argued: 


We are unable to appreciate any substantial merit in the claim 
made by the city that the tax imposed by the state upon gasoline 
sold to be used in propelling motor vehicles upon the highways of 
the state is not in fact an excise or occupational tax against the 
owners of filling stations selling the gasoline, but is in fact a tax 
that affects only the purchasers or consumers of such gasoline, for 
the reason that the purchasers and consumers pay the amount of 
the tax in the purchase price paid for gasoline, and that the owner 
of the filling station is simply the agent through whom the tax is 
ultimately paid to the state. The state gasoline tax is imposed by 
the state upon the business of the owner of the filling station, and 
not upon the consumer of the gasoline. 


If there were any doubt after the Oil Works case that the doctrine 
of pre-emption extended beyond taxes of the same kind and included 
taxes of remote consanguinity, that doubt was dispelled in Haefner 
v. City of Youngstown,’ decided fifteen years later. The ordinance 
in question levied a tax of two and one-half per cent of the net rate 
charged by public utilities for natural gas, electricity and water and 
for local service and equipment furnished to telephone subscribers. 
The ordinance also provided in substance that the tax should be added 
to the consumer’s bill for the specified utility service and the charges 
for both tax and service collected at the same time. The tax was held 
invalid under the pre-emption doctrine, the law of the case being 
expressed in paragraphs 3 and 4 of the syllabus as follows: 

3. Municipalities have power to levy excise taxes to raise 
revenue for purely local purposes; but under Section 13, Article 
XVIII of the Constitution, such power may be limited by express 
statutory provisions or by implication flowing from state legisla- 
tion which pre-empts the field by levying the same or a similar 
excise tax. 

4. By virtue of Section 5546-2, General Code, which has 
levied a retail sales tax, and Section 5483, General Code, which 
(supplemented by House Bill 196, 120 Ohio Laws, 123) has pro- 
vided for a tax on the gross receipts of utility companies, the state 
has pre-empted that field of taxation which includes, inter alia, 
receipts by utility companies from natural gas, electricity and water 
sold to consumers and local service and equipment furnished to 
telephone subscribers. 


In simple terms, the facts were these. The city imposed an 
excise tax upon consumers of utility services based upon the rate 
charged. The state imposed a retail sales tax upon the same con- 
sumers, but exempted utility services.*® The state also imposed a 





19 147 Ohio St. £8, 68 N.E.2d 64 (1946). 
20 Ohio Gen. Code, § 5546-2 levied an excise tax “on each retail sale made in this 
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privilege tax measured by gross receipts upon such utility companies.” 
Nevertheless, the court held that the state tax legislation impliedly 
pre-empted the field. In the opinion, the court said that a reason for 
exempting sales by public utilities from the sales tax is found in the 
fact that their gross receipts were subject to the state excise tax; that 
this and other similar exemptions in the sales-tax law were in keeping 
with a legislative policy of exempting sales already taxed in the same 
or a similar way;** and that “inferentially the whole legislative course 
shows an intent to avoid double taxation of receipts whether they 
come from sales proper or are the ‘gross receipts’ of utilities.” 


While municipal income taxes in Ohio have found support for other 
reasons, it seems clear that the proscription of the excise tax fields 
by Haefner and the earlier cases was the basic inducement for their 
introduction into the local revenue system. Since the state had not 
entered the income tax field, it was thought that municipalities would 
have no difficulty in this area, and Toledo moved in first. Neverthe- 
less, it took another supreme court decision to secure the right of that 
and other cities to enact such levies. The deciding case was Angell v. 
City of Toledo,* and it involved the question of constitutional, as 
distinguished from statutory, pre-emption by implication, concerning 
which the court had indulged in obiter dictum in the Zielonka case. 

The Ohio Constitution contains specific provisions authorizing 
the state to levy an income tax and requiring that not less than fifty 
per centum of any such tax so levied by the state shall be returned to 
the city, village or township in which it originated.** Referring to 
these provisions, Judge Nichols had categorically declared the doctrine 
of constitutional pre-emption in the Zielonka case,” in these words: 

It may be said in this connection that it is clearly to be implied 


from the constitution that municipalities are without power to levy 
an income or inheritance tax. 





state of tangible personal property” with certain exceptions. Among the exceptions 
there were specified in sub-section (6) sales of gas by gas companies, sales of electricity 
by electric light companies, sales of water by waterworks companies, and all sales by 
any other public utility defined in § 5415 of the General Code. This section included, 
in addition to the above named utilities, telephone companies. 

21 Ohio Gen. Code, § 5483, which imposed the gross receipts tax upon electric light, 
natural gas, waterworks, telephone and other specified utilities for the privilege of 
carrying on intrastate business. 

22 For example, Ohio Gen. Code, § 5546-2(3), (4) and (5) exempted sales of motor 
vehicle fuel otherwise taxed under § 5527, sales of cigarettes otherwise taxed under 
$ 5894-2, sales of beer otherwise taxed under §§ 6212-48 and 6212-49b, and sales of 
wine otherwise taxed under § 6064-41. 

23 Note 2, supra. 

24 Ohio Const., art. XII, §§ 8 and 9. 

25 Note 5, supra, at pages 228, 229. 
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This implication necessarily arises from the language of Section 
9, Article XII, where we find the mandatory provision to the effect 
that “not less than fifty per centum of the income and inheritance 
taxes that may be collected by the state shall be returned to the 
city, village or township in which said income and inheritance tax 
originate.” 

It would seem quite certain, then, that the state alone can initiate 
taxation of this character. 


However, in the Angell case, the supreme court expressed a 
unanimous certainty to the contrary when it held, as stated in the 
first two paragraphs of the syllabus, that: 

1. Ohio municipalities have the power to levy and collect in- 
come taxes in the absence of the pre-emption by the general as- 
sembly of the field of income taxation and subject to the power of 
the general assembly to limit the power of municipalities to levy 
taxes under Section 13 of Article XVIII or Section 6 of Article XIII 
of the Ohio Constitution. 

2. The state has not pre-empted the field of income taxation 
authorized by Sections 8 and 9 of Article XII of the constitution, 
and the general assembly has not, under authority of Section 13 of 
Article XVIII or Section 6 of Article XIII of the constitution, 
passed any law limiting the power of municipal corporations to levy 
and collect income taxes. 


In reaching its decision, the court found that the home-rule 
amendment*® conferred sovereign powers of taxation upon munici- 
palities subject only to the restrictive powers of the General Assembly,”” 
thus resolving the lurking doubts expressed in the American Telephone 
& Telegraph and the Haefner cases, supra, hereinafter more fully 
discussed; and it declared that in the interpretation of the Ohio Con- 
stitution an income tax is not to be treated as an excise tax. 

This last stated declaration has meaningful significance when 
considered in relation to the concurring opinion of Judge Taft. He 
did not concur in paragraph 2 of the syllabus, stating that it is “too 
broad unless ‘the field of income taxation’ referred to therein is 
limited to that covered by the income tax levied against appellant.” 
The appellant had argued that the state has occupied part of the 
field of income taxation by enacting the utilities excise tax measured 
by gross receipts,”* the corporation franchise tax which involves a 
receipts allocation factor,”® and an intangibles tax measured by 
income yield.*® Answering this argument, Judge Taft said: 





26 Note 4, supra. 

27 Note 6, supra. 

28 Ohio Gen. Code, §§ 5483 to 5487, inclusive. 
29 Ohio Gen. Code, §§ £495 to 5499, inclusive. 
80 Ohio Gen. Code, §§ 5638 and 5638-1. 
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The doctrine of pre-emption of a field of taxation by the state, as 
preventing occupation of such field by a municipality, is based on 
the apparent intention of the general assembly to be inferred from 
its occupation of the particular field of taxation. When the general 
assembly does occupy a particular field of taxation, it may reason- 
ably be inferred that it intends to exclude municipalities from such 
field. It has authority to do this under Section 13 of Article XVIII 
and Section 6 of Article XIII of the constitution. However, the 
occupation by the state of a small portion of a particular field of 
taxation does not necessarily indicate the intention of the general 
assembly to exclude municipalities from the portion of such field 
not so occupied. 


At this time, the court does not have before it the question as 
to whether, by enactment of the state excise tax, the state fran- 
chise tax or the intangible tax, the state has pre-empted a portion 
of the field of income taxation... . 


The court had one facet of this question before it just five years 
later in another Toledo case, Ohio Finance Co. v. City of Toledo,* 
in which the question was presented whether the city could impose 
its income tax on such portion of the net profits of a dealer in intan- 
gibles, in this case a small loan company, as are derived from the 
income yield of interest-bearing promissory notes. The decision of 
the court was succinctly stated in the syllabus as follows: 

In view of the provisions of the state tax laws, providing generally 

for a tax against the owner of five percent on the income yield from 

his intangibles but then providing for taxation of the shares of a 

dealer in intangibles at five mills of their fair value and further 

providing that such latter tax should be in lieu of all other taxes 

on property such as intangibles owned by such a dealer, a munici- 

pality may not impose an income tax on such portion of the net 

profits of such a dealer as are derived from the income yield of 
intangibles owned by such dealer. 


Upon analysis of the state taxing statutes, a majority of the court 
concluded, in an opinion written by Judge Taft, that the General 
Assembly had clearly expressed an intent that no municipal tax shall 
be imposed on income which a dealer in intangibles receives from 
intangible property owned by him, even though the state intangibles 
tax is a property tax measured by income yield and is not an income 
tax as such. “Such an expressed legislative intention,” the majority 
reasoned, “should be just as effective a limitation on the power of a 
municipality to tax that subject (i.e., income received from intangibles 
owned) as the limitation which would be implied from the exaction 
by the state of a tax on that subject.”*? 

31 163 Ohio St. 81, 125 N.E.2d 731 (1955). 


32 Ohio Rev. Code § 718.01 constituting part of the Uniform Municipal Income 
Tax Act, provides: “Nothing in this act shall be construed to authorize the levy of any 
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A minority of the court thought that the majority opinion placed 
too strict a limitation upon the taxing powers of a municipality. In 
the dissenting opinion written by Judge Zimmerman, the minority 
agreed that while the income of the ordinary taxpayer derived from 
investments cannot be reached by a municipal income tax, (“the tax 
is actually against income, no matter what nomenclature such tax may 
be given’’**), nevertheless, the state tax upon dealers in intangibles is 
actually an ad valorem property tax and not an income tax. Thus, 
the minority concluded “that in order to say that the state has pre- 
empted a field of taxation to the exclusion of a municipality the situa- 
tion should be confined to those instances where both the state and 
the municipality have imposed the same or a similar tax on the same 
taxpayer.” 

This more liberal view of the minority in the Ohio Finance Co. 
case became the prevailing view in Benua v. City of Columbus, the 
most recent case in the current series. Here it was contended that 
the city income tax ordinance was unconstitutional as applied to 
rents from real property, upon the ground that a tax upon such in- 
come is in fact a tax on the property itself. The court decided this 
issue against the taxpayer, holding in paragraphs 3 and 4 of the 
syllabus as follows: 

3. A municipal income tax does not become a tax on real 


property by reason of the fact that the income on which the tax is 
levied consists of rentals from such real property. 


4. Where a municipal income tax is levied on rentals from 
real property, the tax is not levied on the property from which the 
income is derived, there is no invasion of an area of taxation 
occupied by the state, and the doctrine of pre-emption is without 
application. 

In support of its position in this case, the plaintiff had relied upon 
Bennett v. Evatt,*° in which Judge Matthias had said, in reference to 
the Ohio tax upon productive investments, that “a tax based on the 
income yield of intangible property” is not an income tax but a prop- 
erty tax. From this the argumentative inference was urged that a tax 





tax on income which a municipal corporation is not authorized to levy under existing 
laws.” It has been the opinion of the writer hereof that this provision was designed to 
preserve within the municipal income tax field the vitality of the Ohio Finance Company 
decision and any subsequent decisions of similar character. See Glander, “The Uniform 
Municipal Income Tax Act,” 18 Ohio St. L.J. 494. 

33 But cf. Bennett v. Evatt, 145 Ohio St. 587, 62 N.E.2d 345. At page 593, Judge 
Matthias stated: “Concededly a tax based on the income yield of intangible property 
is not an income tax, an excise tax or a franchise tax. It necessarily is a tax upon 
property... .” 

34 170 Ohio St. 64, 162 N.E.2d 467 (1959). 

35 Note 33, supra. 
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upon the income yield of real estate, namely rentals, was in fact a tax 
upon the property and, since the state was already in the property tax 
field, the municipality was precluded. However, the court, speaking 
through Judge Peck, its newest member and a former Tax Commis- 
sioner of the state, held that “‘a tax levied on account of the ownership 
of intangible property does not become an income tax simply because 
the amount of the tax is determined from or ‘based on the income 
yield’ of the intangible property” and that its analysis in this regard 
was “no more than a reaffirmation of the point made by Judge 
Matthias” in the Bennett case. Then, after citing case distinctions® 
between property taxes and income taxes, Judge Peck answered the 
plaintiff’s argument in these words: 

In the light of the foregoing, the distinction between the Columbus 

city income tax and any property tax readily becomes apparent. 

The Columbus city income tax is a tax upon net profits earned, 

and, as stated above, a property tax is a tax on account of owner- 

ship and in the case of one type of personal property its productive 

capacity is used as a means of arriving at the amount of the tax 

to be assessed. In this process the tax is not shifted from the prop- 

erty to the income and in the case of the Columbus city income 

tax the levy is not shifted from the income to the property simply 

because the former happens to be derived from the latter. 


Thus, the court, six judges concurring, concluded that “the 
Columbus city income tax is a tax on income and not on property and 
does not intrude into a pre-empted field of property taxation.” It 
is interesting to note that Judge Taft alone dissented, without opinion. 
One can only speculate that he sensed some basic conflict between 
Judge Peck’s delineation of proscribed fields of municipal taxation 
and his own delineation thereof in the Ohio Finance Co. case. 

There may well exist such a conflict and it might have been 
brought to light had the plaintiff advanced one additional argument 
which, so far as the opinions in the Benua case indicate, apparently 
was not made. The state intangible tax law applies to “contractual 
obligations for the periodical payment of money and other incorporeal 
rights of a pecuniary nature from which income is or may be derived, 
however evidenced, excepting (1) interests in land and rents and 
royalties derived therefrom... .”*" Quaere, paraphrasing Judge Taft’s 
language in the Ohio Finance Co. case, has the General Assembly thus 
clearly expressed an intent that no tax shall be imposed on the income 





36 Including New York ex rel. Cohn v. Graves, 300 U.S. 308 (1937), in which 
Mr. Justice Stone emphasized that the “incidence of a tax on income differs from that 
of a tax on property. Neither tax is dependent upon the possession by the taxpayer of 
the subject of the other. His income may be taxed, although he owns no property, and 
his property may be taxed although it produces no income.” 

87 Ohio Rev. Code, § 5701.06(c). 
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which a person receives from real estate that he owns, especially since 
that real estate is otherwise taxed by the state? Or, as suggested (but 
not actually decided) in the Haefner case,** is the mere declaration 
of exemption from a state tax as much a limitation on municipal 
taxing power as the imposition of a tax by the state? 

Whatever may be the ultimate answers to these somewhat esoteric 
inquiries, it seems clear that, for the present at least, the court eschews 
the “too strict” limitation upon the taxing powers of a municipality 
and stands upon the simply stated proposition that state pre-emption 
of a tax field by implication occurs only when the state has levied 
“the same or a similar tax,” as expressed by Judge Zimmerman in his 
Ohio Finance Co. dissent and as ruled in the Haefner case. But what 
is meant by a “similar” tax? This is an elastic if not ambiguous term 
which easily lends itself to both strict and liberal interpretations of 
the preemption doctrine, as the cases have amply illustrated. 


RATIONALE OF THE DECISIONS 


It is one thing to understand what the judicial doctrine of pre- 
emption by implication as illustrated by the cases actually is; it is 
quite another thing to understand why it exists at all. Since munici- 
palities have full powers of local taxation under the home-rule amend- 
ment, subject only to the power of the General Assembly to pass laws 
of a limiting or restrictive character, the question repeatedly arises 
why the supreme court has felt called upon throughout the years to 
sanction the doctrine of implied as well as express interdiction. 

Perhaps the best approach to this inquiry is to point out that 
the court, despite the confident assurance of Judge Nichols in Zielonka 
v. Carrel, supra, has not always been sure that the grant of all powers 
of local self-government to municipalities under the home-rule amend- 
ment actually carried with it the power of taxation. This lurking 
doubt was succinctly expressed by Judge Robinson in City of Cin- 
cinnati v. American Telephone & Telegraph Co.,*® the first case in 
which the pre-emption doctrine was invoked to actually invalidate a 
tax, in which he said: 

It is sufficient to say that the decision in the Carrel case, supra, 

declaring the right of the municipality to levy an excise tax at all, 

was arrived at by an interpretation of the constitution rather than 

by apt words therein found, and was then and since has been a 

subject of some doubt. 


Again, in Haefner v. City of Youngstown,*® Judge Williams reiterated 





38 Note 19, supra. 
39 Note 12, supra. 
49 Note 19, supra. 
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the same doubt and, after alluding to taxation as an attribute and 
function of sovereignty, said: 
The power to tax has not been expressly conferred upon munici- 
palities and, were there no binding precedents, the question as to 
the existence of any such power would present some difficulty, as 
was pointed out by Judge Robinson in City of Cincinnati v. Ameri- 
can Telephone & Telegraph Co., 112 Ohio St. 493, 147 N.E. 806. 


In both of these cases, however, the court bowed to precedent, pointing 
out that the doubt had been resolved in favor of the municipal taxing 
power and that this must be regarded as the settled law of the state. 
By the time the case of Angell v. City of Toledo*' was decided, judicial 
confidence on the point had been fully restored as indicated by these 
words of Judge Turner: 

In the home-rule amendment to the Ohio Constitution (Article 

XVIII) the sovereignty of the state was so limited as to confer 


certain sovereignty upon municipalities, viz.; Sections 3 and 7 of 
Article XVIII. 


A fundamental power of government is the power to raise revenue. 


Nevertheless, this was thirty years after Judge Nichol’s first confident 
expression on the point, and the doubts that apparently arose from 
time to time during the intervening period with reference to the basic 
taxing powers of municipalities may well have had some bearing upon 
the court’s general adherence to the doctrine of implied limitation. 
There are, of course, evidences of more tangible and fundamental 
motivations underlying the court’s decisions. Although the doctrine 
of pre-emption by implication was merely stated without clearly 
expressed reasons in the Zielonka case,** and but cryptically reiterated 
in the Globe Security & Loan Co. and Marian Foundry Co. cases,** it 
was given both conjectural and concrete rationalization in the Ameri- 
can Telephone & Telegraph Co. case.** In this case, referring to the 
Zielonka case, the court suggested that it rested on one of three pos- 
sible bases, saying: 
Whether the court reached the decision that the levying of an 
excise tax upon an occupation by the state operated as a limitation 
upon the right of the municipality to levy an excise tax on the 
same subject, (1) by analogy to the rule declared by the United 
States Supreme Court upon the interstate commerce clause of the 
federal constitution, to the effect that, with reference to the sub- 





41 Note 23, supra. 

42 Note 5, supra. 

43 Notes 7 and 8, supra. 
44 Note 12, supra. 
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jects that are intrastate as well as interstate, a state may enact 
laws only so long as Congress fails to act, but that when Congress 
has legislated upon the subject the sovereignty of the state is super- 
seded by the superior sovereignty of the United States, or (2) 
whether the decision was arrived at upon the theory that the 
limitations exist because of the fact that Section 3, Article XVIII, 
grants to municipalities only such “powers of local self-govern- 
ment ... as are not in conflict with general laws,” and that when 
the state has enacted general laws, such as Sections 5483, 5485, 
and 5486, General Code, an ordinance attempting to tax an occu- 
pation for the privilege of doing a thing for which the state has 
already taxed it is for that reason in conflict with general laws, or 
(3) whether the court reached the conclusion that the enactment 
of Sections 5483, 5485, and 5486, General Code, operates as a 
restriction on the power of taxation by the municipality, under the 
provisions of Section 6, Article XIII, of the constitution, the 
opinion does not disclose. 


It is interesting to note that the court did not undertake in this 
or other cases*® to justify the pre-emption doctrine precisely upon the 
speculative reasons as above stated but instead formulated its own 
philosophy in terms of the relationship which exists, or which is 
thought should exist, between the state and its political subdivisions. 
In this case, Judge Robinson tied the pre-emption doctrine to the 
concept of state sovereignty, saying at the conclusion of the opinion: 

That the levying of a tax is an exercise of sovereign power, that 
the sovereignty of the state extends to each of its four corners, 
within the municipalities as well as without, is not a subject of 
debate; that such sovereignty would be impaired by construing the 
constitution so as to give a subdivision of the state equal sover- 
eignty in so important a subject as that of taxation cannot be 
gainsaid. 


To the end that the sovereignty of the state may be superior to 
that of any of its subdivisions in a matter so essential to that 
sovereignty as that of taxation, this court adheres to the interpreta- 
tion of the power conferred by the constitution upon municipalities 
to levy an excise tax announced in State ex rel. Zielonka v. Carrel, 
supra, with the limitations therein expressed. 


These are persuasive words, but one well may ask whether, 
logically, they do not beg the question. Was not the sovereignty of the 
state limited by the constitutional home-rule amendment “so as to 
confer certain sovereignty upon municipalities,” as suggested by Judge 
Turner in the Angell case, supra? Whether it was so limited or not, is 
not state sovereignty completely safeguarded by article XVIII, section 





45 A possible exception is the Globe Security case, supra, in which the con- 
flict theory was suggested. The court said: “We find no conflict between the pro- 
visions of § 6346-1 et seq. and the ordinance of the city of Cincinnati as disclosed by 
the record.” 
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13, which provides that laws may be passed by the General Assembly 
to limit the power of municipalities to levy taxes? In other words, 
since the state may preserve its sovereign position at any time and 
under any circumstances simply by enacting a prohibitive statute, is 
there any logical necessity for resorting to the doctrine of pre-emption 
by implication for which the constitution itself makes no express 
provision? 

A more cogent justification for adherence to the pre-emption 
doctrine is found in the tax sharing device and legislative intent that is 
deducible therefrom. This was first suggested in Firestone v. City of 
Cambridge,*® in which the court held that a city fee imposed upon 
motor vehicle owners for the privilege of using the streets was invalid 
because the state had pre-empted the field by levying an excise upon 
such motor vehicle owners for the same and similar purposes. In 
reaching its decision, the court, after noting that under the state taxing 
statute fifty per cent of the taxes collected were required to be returned 
to the municipality where they originated, to be used for street pur- 
poses, and that the city received about $11,000 from that source each 
year, concluded with these words: 

It is to be observed that the legislature not only levied this tax for 

the benefit of the state, but for the benefit of municipalities as well. 

No municipality has power to levy such a tax in addition to that 

levied by the state for similar purposes. 

While the court did not express itself directly, it seemed to suggest 
that the General Assembly intended that the state tax should serve 
both state and local purposes, and hence that the city levy was pro- 
scribed as clearly as though a specific restrictive statute had been 
enacted. 

In Haefner v. City of Youngstown, the court again buttressed 
its decision with an inference of legislative intent based upon tax 
sharing, but with a somewhat different emphasis. Here, it will be 
remembered, the city tax upon consumers of utility services measured 
by the periodic amounts charged therefor was invalidated because the 
state had levied a sales tax from which utility sales were exempted 
for the reason that the gross receipts of utility companies were subject 
to another state-levied gross receipts tax. After pointing out that both 
the sales tax and the gross receipts are shared taxes in that the statutes 
provided for the distribution of a portion of the revenue derived there- 
from to the municipalities,** the court then said: 


Inferentially the whole legislative course shows an intent to avoid 
double taxation of receipts whether they come from sales proper 





46 Note 16, supra. 
47 Note 19, supra. 
48 Ohio Gen. Code, §§ 5546-18, 5546-19, 5491. 
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or are the “gross receipts” of utilities that are subject to the excise 

tax under Section 5483. 

Here we should pause to inquire whether the court did not in 
fact weaken its position. Legislative intent to prohibit a particular 
municipal tax, inferable from a state-levied, locally-shared tax of the 
same kind, may have a logical appeal standing alone, but to couple 
it with the concept of double txation seems only to confuse the issue. 
Double taxation is primarily a policy consideration, not a legal con- 
sideration,*® and it is in the former sense that it must be assumed the 
court spoke in the Haefner case. This being true, it would seem that 
intent to avoid double taxation would be a less relevant consideration 
than intent to proscribe a particular municipal tax within the context 
of the pre-emption doctrine. 

The court itself has apparently reached the same conclusion for 
it has not since talked about legislative intent to avoid double taxation, 
but rather about legislative intent to interdict. This is illustrated by 
the comment of Judge Taft in his concurring opinion in the Angell 
case’ when he said, “The doctrine of pre-emption of a field of 
taxation by the state, as preventing occupation of such field by a 
municipality, is based on the apparent intention of the General As- 
sembly to be inferred from its occupation of the particular field of 
taxation.” This reasoning, it will be noted, is barren of any reference 
to tax sharing, as also is his further statement that “when the General 
Assembly does occupy a particular field of taxation, it may reasonably 
be inferred that it intends to exclude municipalities from such field.” 

These identical statements were repeated by Judge Taft in his 
majority opinion in the Ohio Finance Co. case," and the concept was 
in no way modified by the court’s latest pronouncement in the Benua 
case.” Thus any critique of the pre-emption doctrine comes down at 
last to this: When the General Assembly levies a particular tax, is it 
reasonably to be inferred from that fact alone that the General As- 
sembly intended to prohibit municipalities from levying the same or 
a similar tax? Answering this question, as it must be answered, apart 
from stare decisis, and apart also from all considerations of tax policy, 
it is the writer’s opinion that logic does not support any such inference. 

Of course, where the general assembly levies a tax and provides 
that the revenue to be derived therefrom shall be shared with the 
municipalities, a much stronger case for pre-emption may be made be- 





49 See Glander and Dewey, “Municipal Taxation: A Study of the Pre-emption 
Doctrine,” 9 Ohio St. L.J. 72 (1948) at pages 90-91 and cases therein cited and 
discussed. 

50 Note 23, supra. 

51 Note 31, supra. 

52 Note 34, supra. 
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cause legislative intent to monopolize the field seems more logically 
inferable from the mandatory tax-sharing requirements than merely 
from state entry into the field. It was at least partially in this context, 
let it be remembered, that the doctrine of pre-emption by implication 
was conceived. For when, in the landmark case of Zielonka, Judge 
Nichols uttered his now famous dictum that municipalities have no 
power to levy an income or inheritance tax, he said that this implica- 
tion necessarily arises from the mandatory provisions of the constitu- 
tion to the effect that “not less than fifty per centum of the income and 
inheritance taxes that may be collected by the state shall be returned 
to the city, village or township in which said income and inheritance 
tax originate.” While in over-all effect the decision itself appears to 
sanction pre-emption by implication where the state merely invades 
the field “on its own account,””* the court had no occasion to expound 
the doctrine beyond its inchoate stage, but rather left “the interesting 
question whether both the state and municipality may occupy the same 
field of taxation at the same time” for the courts to decide some day. 

In suggesting that logic does not support the proposition that 
occupancy of a tax field by the state justifies a reasonable inference 
that the general assembly intended to exclude municipalities from that 
field, the writer bases his opinion upon five propositions which, for 
the sake of brevity, are stated without amplification. 


First. Municipal taxing power in Ohio is derived, not from the 
General Assembly, but from the Ohio Constitution. As stated in the 
Angell case, supra,: “In the home-rule amendment to the Ohio Con- 
stitution (Article XVIII) the sovereignty of the state was so limited 
as to confer certain sovereignty upon municipalities, viz., Sections 3 
and 7 of Article XVIII.” Moreover, the “certain sovereignty” so 
conferred upon municipalities includes the power of taxation. As 
stated in the Zielonka case, supra,: “There can be no doubt that the 
grant of authority to exercise all powers of local government includes 
the power of taxation, for without this power local government in 
cities could not exist for a day.””® 


Second. There is no provision in the Ohio Constitution (or in 
any higher body of fundamental law) and no decision by the Supreme 
Court of Ohio save one which, apart from the restrictive powers granted 





53 See also par. 2 of the syllabus, supra. 

54 If it be considered that any of the five propositions is, in any particular, incon- 
sistent with the analysis appearing in 9 Ohio St. L.J. (1948), it may be understood 
that the conflicting view herein expressed is a modification of this writer’s earlier view. 

55 In the Angell case, the court echoed this same concept. In discussing the home- 
rule amendment and after quoting the provisions thereof, the court said: “A fundamental 
power of government is the power to raise revenue.” 
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to the General Assembly by article XVIII, section 13, and article 
XIII, section 6, of the Ohio Constitution, would prevent both the 
state and the municipalities from occupying the same field of taxation 
at the same time. Except for the American Telephone & Telegraph 
case, supra, in which the court would not “give a subdivision of the 
state equal sovereignty in so important a subject as that of taxation,” 
the sole legal basis for the pre-emption doctrine is that of express 
interdiction or proscription by implication of legislative intent arising 
under the aforesaid sections of articles XVIII and XIII of the Ohio 
Constitution.” 


Third. The doctrine of pre-emption by implication of legislative 
intent, as distinguished from express interdiction, is not necessary to 
preserve the sovereignty of the state government over its municipalities 
“in so important a subject as that of taxation.” Such state sovereignty 
is fully safeguarded by the provisions of article XVIII, section 13, of 
the Ohio Constitution which was adopted at the same time the home- 
rule amendment was adopted,” and which grants to the General As- 
sembly the authority at any time and under any circumstance to pass 
laws to limit the power of municipalities to levy taxes and incur debts 
for local purposes. 

Fourth. ‘There is no express provision of the Ohio Constitution 
to the effect that the enactment of a particular tax by the general 
assembly shall be deemed to constitute, by any kind of inference, a 
limitation upon the power of municipalities to levy the same or a 
similar tax. Moreover, the words used in article XVIII, section 13, 
to-wit: “Laws may be passed to limit the power of municipalities to 
levy taxes ... ,” when interpreted in relation to the purpose and scope 
of the home-rule amendment itself, would seem to imply and require 
an overt act of restriction by the General Assembly, and the absence of 
such an overt act of express interdiction would seem to constitute an 
acquiescence by the General Assembly in the exercise of the municipal 
taxing power. This is to say, given the sovereign power to levy a tax 
for municipal purposes, the exercise of such power by a municipality 
should be regarded as valid by the state, even though it is also in the 
field, when the state has not bothered to pass a law expressly limiting 
such exercise of the municipal taxing power. 





56 Language found in par. 3 of the syllabus of State ex rel. v. Cooper, 97 Ohio St. 
86, 119 N.E. 253 (1917), when considered apart from the context of the case, might also 
be regarded at first blush as authority for the proposition that municipalities cannot 
occupy the same tax field as the state. However, as pointed out in 9 Ohio St. L.J. 72, 
92 (1948), analysis shows that the syllabus statement means nothing more than that 
municipal taxing powers under the home-rule amendment “are subject to the steadying 
hand of the General Assembly.” 

57 September 3, 1912. 
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Fifth. It is theoretically possible that the doctrine of pre-emption 
by implication could be invoked to utterly stifle municipal govern- 
ments and render them completely subservient to the state, notwith- 
standing the desire for limited autonomy which the people have 
expressed in the home-rule amendment. The question well may be 
posed as to what would happen in terms of public service and fiscal 
solvency in the fifty-one municipalities which now have city income 
taxes if the general assembly were to enact a state income tax. Absent 
a provision for permissive local levies, hereinafter discussed, the 
state income tax enactment would automatically invalidate the fifty- 
one local levies over night, and chaos clearly could result. It is not 
enough to say that this would not happen or, indeed, that it would not 
be permitted to happen. The fact that it theoretically could happen, 
in spite of the home-rule intentions of the people of Ohio as expressed 
in the constitutional amendment which they adopted, is sufficient to 
demonstrate the logical weakness, and hence the legal invalidity, of the 
judicial doctrine of pre-emption by implication. 


THE Aspect oF Pusiic PoLicy 


To conclude that the doctrine of pre-emption by implication is 
legally unsound is not to argue that the supreme court should abandon 
it now. Even though it does not withstand the tests of logic, it has been 
a part of our decisional law too long to be cast aside with impunity. 
There is, first of all, something to be said for stare decisis, even in these 
days when judicial experimentation is sometimes considered more 
respectable than historical precedent. It was recently most eloquently 
said by Judge Peck in another connection when, in respect of a decision 
which had been in being for but a year, he said: “. . . to so promptly 
disavow a conclusion thoughtfully arrived at by this court would for 
all time to come cause its decisions to be suspect as fragile, ephemeral 
things. . . . This need for stability of principle has occasioned the 
doctrine of stare decisis and causes it to be compelling among those 
who would despair at seeing the judiciary become subservient to 
whim.”** 

Secondly, and of equal importance, it should be remembered 
that cold logic sometimes is outweighed by other values in the minds 
of men. In our present context, for example, double taxation, by 
which is meant the levy of the same tax by more than one unit of 
government having jurisdiction over the taxpayer, may not be illegal 
or unconstitutional, but it may be both unsound and unwise as a 
matter of public policy. In respect of the taxing powers of the states 
under the commerce clause of the federal constitution, the avoidance 





58 State ex rel. Allison v. Jones, 170 Ohio St. 323, 164 N.E.2d 417 (1960). 
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of multiple taxation has been a matter of real and substantial judicial 
concern.” Moreover, among the tax theoreticians there has always 
been a school of thought which supports the principle of separation of 
sources of revenue as between the state and local governments, not- 
withstanding the fact that the impracticability of completely separating 
sources of revenue has been clearly demonstrated by experience.” It 
therefore is not surprising to discover the Supreme Court of Ohio 
evidencing the same concern, whether voicing it or not, by construing 
the Ohio Constitution so as to avoid multiple taxation. 

Even if it be argued that this is not sound adjudication in terms 
either of tax law or of tax policy, it may also be argued that irreparable 
harm is not the inevitable result. Even though, as has been observed, 
the doctrine of pre-emption by implication could work havoc over- 
night, as for example if the General Assembly should enact a state 
income tax without reference to municipal income levies, the people 
acting through their senators and representatives in the General 
Assembly have the means at hand to permit municipalities to occupy 
the same tax field as that occupied by the state. Such means consist 
of permissive legislation, which could be provided by inserting in any 
chosen state taxing statute a simple provision to the effect that nothing 
contained therein shall be construed as expressing or imposing a 
limitation on the power of a municipality to levy, assess or collect the 
same or a similar tax. The validity of such legislation would seem to 
be justified upon the ground that, since pre-emption by implication 
is based upon legislative intent, a simple declaration of negative intent 
would serve to nullify the doctrine in the particular situation.” 

Legislation of this nature has been proposed. The first such 
proposal was introduced in the 97th General Assembly after the 





59 E.g., Western Live Stock v. Bureau of Revenue, 303 U.S. 250 (1938), in 
which Mr. Justice Stone first expounded and applied the “cumulative burdens” test 
as an “added reason” for sustaining a New Mexico tax on the business of publishing a 
magazine having an interstate circulation, measured by its gross receipts from adver- 
tising. Here the court found that “the tax is not one which in form or substance can be 
repeated by other states in such manner as to lay an added burden on the interstate 
distribution of the magazine.” The “cumulative burdens” test, or “multiple taxation” 
doctrine, as it is sometimes described, had its heyday during the period from 1938 to 
about 1946. 

60 For an analysis of this approach to governmental financing both in Ohio and 
elsewhere, and for an evaluation of alternative methods of financing local governments, 
including separation of tax sources, see “A Study of the Tax and Revenue System 
of the State of Ohio and its Political Subdivisions”: Report of the Tax Commissioner 
to the Governor and the 97th General Assembly, 1947, Chapter VI, pages 77-80. 

61 For a detailed discussion of permissive legislation in this area, its methodology 
and legality, see Glander and Dewey, “Municipal Taxation: A Study of the Pre- 
emption Doctrine,” 9 Ohio St. L.J. 72, 81-90 (1948). 
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decision in the Haefner case, but it did not pass.®* The identical 
proposal was last presented in the 103rd General Assembly, and 
did not pass. Indeed, during the past fifteen years, this very proposal 
has been repeatedly introduced, but without any results whatever. 

In addition to the foregoing technique, the 102nd General As- 
sembly witnessed still another and broader approach. It was by means 
of general legislation negating any pre-emption by implication result- 
ing from a state-levied tax in the absence of express statutory provi- 
sion therefor. This, too, got nowhere. 

These abortive legislative attempts to nullify the doctrine of 
pre-emption by implication should be somewhat sobering to the 
devotees of supreme Jaissez faire in the field of municipal taxation. 
That the people, speaking through their chosen representatives, are 
satisfied with the public or tax policy aspects of the pre-emption 
doctrine now seems abundantly clear. 

But, more important still, if the doctrine of pre-emption by 
implication is, in the final analysis, rooted in legislative intent to pre- 
empt a tax field for the state, as the later decisions imply, does not the 
repeated refusal of the General Assembly to negative such intent, as it 
might have done by permissive legislation, lend some little support to 
the notion that, as a matter of law from the case of Zielonka to this 
very moment, the supreme court has read the legislative mind aright? 





62 S.B. 229, H.B. 14, 140, 97th General Assembly of Ohio. 

63 H.B. No. 65, which sought to amend § 5727.38 of the Revised Code, relating to 
public utility gress receipts taxes, and § 5739.02 of the Revised Cede, relating to the 
sales tax, by adding this language: “Nothing contained in this section shall be con- 
strued as expressing or imposing a limitation on the power of a municipality to assess, 
levy or collect a consumer’s utility tax.” 

64 E.g., S.B. 229 and H.B. 14, 140, 97th General Assembly; H.B. 180, 181, 182, 98th 
General Assembly; H.B. 517, 101st General Assembly; H.B. 675, 102nd General As- 
sembly; H.B. 65, 103rd General Assembly; and there may have been others. 

65 H.B. No. 964, which sought to enact § 1.25 of the Revised Code so as to provide 
that: “The levy, by the state, of a tax shall not be deemed to pre-empt the field of 
taxation in which said tax is levied, to the exclusion of a municipal tax in such field, 
unless the legislation imposing the state tax specifically provides that such tax shall 
pre-empt the field in which said tax is levied to the exclusion of municipal taxes in 
said field.” 








A CRITIQUE ON MUNICIPAL ANNEXATION 
IN OHIO 


ALBA L. WHITESIDE* 


In 1952, the Ohio State Law Journal published an article on 
municipal incorporation and annexation.’ That article was introduced 
by the following statement: 

This is primarily an expository paper. It is presented as one 
step in what the authors hope will be a thorough re-examination of 

the subject in Ohio leading to such statutory changes as may be 

required to articulate well-considered policy judgments. The Com- 

mittee on Local Government Law of the Ohio State Bar Association 

is actively concerned with the subject. The members will perform 

a substantial public service if they will carry through the primary 

study and express their recommendations in a proposed statute. 

That the time has come for this study will appear more clearly 

to the reader after he has considered the analysis of present law 

which follows. To the writers it is astounding that the governing 

legislation is so largely devoid of policy content, and that it has 
undergone so little modification over a long period marked by 

tremendous urban development. . . . 


The author can do naught but reiterate that expression of feel- 
ing for although eight years and four sessions of the General Assembly 
of Ohio have intervened, nothing has been accomplished in the field 
of legislation to alleviate the situation. In fact the basic format of 
our annexation laws date back to 1869 and exist today with sub- 
stantially the same provisions as were then enacted. While this article 
deals with the question of annexation only, it is necessary in such 
discussion to refer at least briefly to the statutes controlling incorpora- 
tion of municipal corporations.* 

The problem of annexation is not one peculiar to Ohio but exists 
in all states, in all areas in which there has been a rapid growth of 
urban population. 

The need for attempting to solve the innumerable problems 


inherent in the gathering of population in communities and areas 
contiguous and adjacent to municipalities which have been or- 





* Assistant City Attorney, Columbus, Ohio. The preparation of this article was 
aided by the cooperation and advice of Russell Leach, City Attorney, Columbus, Ohio. 

1 Fordham and Dwyer, “Municipal Incorporation and Territorial Changes in Ohio,” 
13 Ohio St. L.J. 503 (1952). 

2 66 Ohio Laws 266. 

3 Ohio Rev. Code § 709.03, provides that the Board of County Commissioners shall, 
insofar as applicable in an annexation proceeding, follow the procedures set forth in 
chapter 707, Revised Code, for incorporation proceedings. Shugars v. Williams, 50 
Ohio St. 297, 34 N.E. 248 (1893). 
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ganized to provide for the essential over-all needs of urban living, 

has long had the attention of the Institute... 
We have suggested review of annexation laws in the states for 

the purpose of advocating changes therein that will promote and 

provide the legal machinery for making annexation the effective 

device that it can be in solving these problems. . .* 

Recently several bills have been presented to the General As- 
sembly to revamp the annexation laws of Ohio but unfortunately 
none have passed. In the only area in which substantial changes have 
been made, the effect of municipal annexation on the school districts 
affected, the changes have only served to compound the problems.° 
That is not to say, however, that the law has remained static in the 
field of annexation. There has been much litigation over, 
and judicial interpretation of, the annexation laws of Ohio. A sub- 
stantial portion of that litigation has arisen over the annexation pro- 
gram of the City of Columbus. This program has resulted in 108 
separate annexations to the City of Columbus since 1952 adding 
nearly fifty square miles of territory to that City and increasing its 
area from approximately 41 square miles in 1952 to approximately 
90 square miles today.* That a myriad of problems would result from 
such rapid growth is readily apparent but that is not the purpose of 
this article. Rather, the purpose is to deal with the problems of 
achieving this growth. It has been indeed time consuming and 
expensive to be forced to resort to 108 separate proceedings to 
achieve this growth and to be engaged in the court cases which resulted 
from many of these proceedings. 

There are four separate methods provided by law for the annexa- 
tion of territory to a municipal corporation: (1) annexation of in- 
corporated territory on petition of the resident freeholders;’ (2) 
annexation of unincorporated territory on application of the municipal 
corporation ;* (3) annexation of one municipal corporation to another ;° 
and (4) annexation of a village to a city."° It might be well to com- 








4 Report of Committee on Annexation, 1957 Nat’l Munic. Rev. 153, 158. 

5 Ohio Rev. Code § 3311.06. This problem is discussed in more detail in the 
subsequent portions of this article. 

6 These figures were compiled from records of the City of Columbus. Actually, 
the program did not commence until 1954, so that all but two of the 108 annexations 
have been completed since January 1, 1954. 

7 Ohio Rev. Code §§ 709.02 to 709.12, inclusive. 

8 Ohio Rev. Code §§ 709.13 to 709.21, inclusive. 

® Ohio Rev. Code §§ 709.22 to 709.34, inclusive. 

10 Ohio Rev. Code §§ 709.35 and 709.36. Ohio Rev. Code § 709.37 provides for a 
method of adjustment of boundaries between two adjoining municipal corporations but 
will not be discussed in this article. Basically, it provides that the municipal corpora- 
tions may by ordinance agree to a change of boundaries so long as not more than five 
voters inhabit the territory affected. 
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ment at this point that annexation does not constitute a part of the 
power of local self government granted to municipal corporations by 
section 3, article XVIII, Ohio Constitution, but, rather, is a subject 
controlled entirely by general laws enacted by the General Assembly."! 


ANNEXATION ON REQUEST OF RESIDENT FREEHOLDERS 


By far the most often used method of annexation is that achieved 
by proceedings commenced by petition of adult resident freeholders of 
the territory sought to be annexed pursuant to Revised Code section 
709.03. Such petition must be signed by a majority of the adult 
resident freeholders of the territory, shall contain the name of a person 
authorized to act as agent of the petitioners and a full description of 
the territory sought to be annexed, and shall be accompanied by an 
accurate map or plat of such territory."* Such petition must be 
presented to the board of county commissioners of the county in 
which the territory sought to be annexed is located.’* The statute 
further provides that “the same proceedings shall be had as far as 
applicable, and the same duties in respect thereto shall be performed 
by the board and other officers as are required in case of an applica- 
tion to be organized into a village under sections 707.01 to 707.03, 
inclusive of the Revised Code.”™* 

The territory sought to be annexed must be adjacent to the 
municipal corporation to which annexation is sought, but it is not 
necessary that the signers of the petition own property adjacent to 
the municipal corporation, it being sufficient if their property joined 
with other property constitutes the territory adjacent.’"° But the 
signers of the petition must all be “adult resident freeholders” of the 
territory sought to be annexed. 

Just what the words “adult resident freeholder” mean would at 
first blush seem fairly simple to determine. Obviously, corporations, 
partnerships, and other types of such entities are excluded for they 
have no capacity to be “adult” even if they could be “resident free- 





11 See section 6, article XIII, and section 2, article XVIII, Ohio Constitution. 
Beachwood v. Bd. of Elections, 167 Ohio St. 369, 148 N.E.2d 921 (1958). While this 
case dealt with detachment of territory from a municipal corporation, it would seem 
that its reasoning would apply with equal logic to annexation of territory to a municipal 
corporation. See also: Chadwell v. Cain, 169 Ohio St. 425, 431, 160 N.E.2d 239 (1959), 
which quotes authority to this effect; and Schultz v. City of Upper Arlington, 88 Ohio 
App. 281, 97 N.E.2d 218 (1950) which reached this conclusion with respect to 
annexation. 

12 Ohio Rev. Code § 709.02. 

13 Ohio Rev. Code § 709.03. 

14 [bid. 

15 Branson v. Cain, 76 Ohio L. Abs. 21, 146 N.E.2d 892 (C.P. 1956). 






















1960] MUNICIPAL ANNEXATION 367 
holders.’”® This means that a great many of the persons affected by 
an annexation have no voice—no power—no right—in commencing a 
proceeding for annexation even though they may be the ones who have 
the most to gain, or to lose, as a result of annexation. The person 
who resides in the area but does not own property is excluded as is the 
person who owns property but does not reside in the area. Just as 
these persons are excluded from signing a petition for annexation, 
they are likewise precluded from being counted as a part of the 
majority required. Thus, annexation can be effectively blocked by 
a very small percentage of the owners or of the persons residing in the 
territory involved. In fact, it is conceivable that the owners of one par- 
cel holding title in common and residing in the territory could block 
annexation of a large area without the other owners (not residents) 
and other residents (not owners) having any voice in the matter. It 
is less likely that under such circumstances annexation could be 
effected by such a minority inasmuch as the other owners and residents 
would be entitled to be heard at the hearing upon the annexation 
petition before the board of county commissioners and might have a 
right to secure an injunction to prevent annexation pursuant to Revised 
Code section 709.07.‘7 As stated by Judge Harter in the case of 
Murdock v. Lauderbaugh:"* 

From an equitable standpoint, it should be obvious that all prop- 
erty owners (whether individuals or corporations) should have a 
voice in the annexation of their property into a municipality. Such 

an argument should appeal to the legislature. However, we are 
dealing with the statutes as they are, not as they probably should 


be. The power to change the fundamental law in this field rests 
with the legislature, not with the courts. 


No matter whether a proponent or opponent of annexation, one is 
faced by an almost insurmountable problem when it comes to the 
question of whether or not a majority of the adult freeholders residing 
in the territory sought to be annexed have signed the petition for 
annexation. There are many questions that immediately come to mind. 
Among these are the problem of proving the number of freeholders in 





16 Murdock v. Lauderbaugh, 52 Ohio Op. 135, 116 N.E.2d 815 (C.P. 1953) Contra: 
1950 Op. Att’y Gen. Ohio 283, overruled, 1956 Op. Att’y Gen. Ohio 97. Cf. 1946 Op. 
Att’y Gen. Ohio 795 and 1951 Op. Att’y Gen. Ohio 547. In the Murdock case, the court 
commented at page 136: “The word in Section 3548, Ohio General Code, which points 
up the applicability of the rules of statutory construction is ‘adult.’ That word cannot, 
in the very nature of the situation, apply to a corporation. To adopt the contention 
advanced by the defendants would be to ignore the word ‘adult’—to give it no 
et os 

17 This is discussed in a subsequent portion of this article in the course of the dis- 
cussion of court proceedings attacking annexation. 

18 52 Ohio Op. 135, 136, 116 N.E.2d 815, 816 (C.P. 1953). 
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the area, the question of what is the best evidence of who is and who 
is not a freeholder, the question of what is meant by the word “‘free- 
holder,’”* the problem of proving which of the freeholders are and 
which are not residents of the territory, the problem of proving which 
of the freeholders are and which are not adults, and many others.”° 
These questions are most important because the petition must be 
signed by a majority of the adult resident freeholders in order that 
the board of county commissioners have jurisdiction to act.” To 
attempt to obtain proof of these factors obviously would be quite 
time consuming and expensive, depending, of course, upon how large 
an area and how many persons are involved. It can also be quite 
frustrating as is shown by the following comment from an unreported 
opinion :*” 
If the plaintiff is to be allowed to challenge the board’s finding, the 
burden of so doing is upon the plaintiff. The plaintiff undertook 
a check of the county auditor’s maps and the deeds recorded in this 
county, spending six days in so doing, with the help of an attorney. 
While there was general testimony from the plaintiff that, based 
upon his investigation, it was his “opinion” that some of the 
persons whose names appeared on the petition for annexation 
“were not freeholders,” plaintiff was forced to admit on further 
questioning that his investigation was to determine whether the 
signers had “an interest” in real estate at the locations involved 
and he did not purport to define “freeholder.” Even if this rela- 
tively unsatisfactory evidence were used and given full credence, 
there was still no direct evidence from plaintiff, or anyone else, as 





19 See 17A Words and Phrases 308, which lists many varying definitions of the 
word “freeholder.” In the present usage, however, it would seem that the word was 
used in the sense of an owner of a fee interest in property, and the word has usually 
been assumed to have that meaning in judicial proceedings. A serious question might 
be raised, however, over the status of a life tenant and possibly owners of other interests 
in real property. 

20 The Board of County Commissioners of Franklin County, Ohio, have adopted 
Rules of Evidence for Proceedings for Annexation of Territory by Freeholders’ Petition 
(1954). These provide for such proof by requiring the petitioners to furnish (1) an 
affidavit of the agent setting forth the number of resident adult freeholders in the area; 
(2) a list of all freeholders in alphabetical order in the area sought to be annexed as 
of the date of filing the petition which list must be approved by the County Auditor’s 
Office; and (3) An affidavit of the persons circulating the petition as to the residence 
of all persons who signed the petition. Obviously, a serious problem arises if the 
opponents of annexation controvert, by affidavit or otherwise, the proof furnished by 
the petitioners. 

21 Hicks v. Cain, 78 Ohio L. Abs. 566, 154 N.E.2d 199 (C.P. 1957). 

22 From an unreported opinion in the case of McCoy v. Cain, C.P., Franklin 
County, No. 198474 (December 27, 1958). It has been held, moreover, that the court- 
house records, and not testimony of a witness even if an “expert,” is the best evidence 
of the number of freeholders. Lamneck v. Cain, 154 N.E.2d 99 (Ohio C.P. 1955), appeal 
dism’d, 73 Ohio L. Abs. 20, 136 N.E.2d 330 (Ct. App. 1955). 
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to just how many “adult freeholders” actually resided upon the 
territory to be annexed. We might eliminate a few patently im- 
proper signatures from the petition but, should we do so, we would 
still not have any “total” on this record as to which we could apply 
the “majority” signature test. It is tragic that plaintiff’s long and 
detailed work did not result in competent testimony upon this 
ultimate fact; without this significant number, however, we feel 
compelled to follow the finding of the board of county commis- 
sioners. 


Perhaps, this problem of proof of the number and who were adult 
resident freeholders seemed easy to the General Assembly in 1869 
when this provision was placed in the law,”* but it is far from simple 
when we deal with today’s urban communities. 

As stated above, the petition for annexation must be presented 
to the board of county commissioners at a regular session thereof.** 
It is sufficient, however, that the petition be placed in the custody of 
the board for the purpose of having that body take action thereon so 
that a reading and discussion of the petition at an adjourned regular 
meeting constitutes a “presentation.”*° When the petition is so pre- 
sented it is the duty of the board of county commissioners to (1) cause 
the petition to be filed in the office of the county auditor; (2) fix the 
time and place for hearing of the petition, which shall be not less than 
sixty days after filing; and (3) notify the agent of the petitioners of 
the time and place of such hearing.*® Thereupon the agent of the pe- 
titioners must cause a notice containing the substance of the petition 
and the time and place where it will be heard to be advertised for six 
consecutive weeks in a newspaper of general circulation in the county 
and to be posted in a conspicuous place within the territory sought to 
be annexed.”’ 

The hearing on the petition for annexation “shall be public, and 
may be adjourned from time to time, and from place to place, accord- 
ing to the discretion of the board of county commissioners.”** At 
such hearing, “any person interested may appear, in person or by 
attorney, and contest the granting of the prayer of the petition.’””® 
Affidavits may be submitted in support of or in opposition to the 
prayer of the petition and must be considered by the board.*® The 





23 See note 2, supra. 

24 Ohio Rev. Code § 709.03. 

25 Baumhardt v. Mitchell, 107 Ohio App. 209, 157 N.E.2d 898 (1958). 

26 Ohio Rev. Code § 707.05. 

27 Ohio Rev. Code § 707.05. Franklin v. Croll, 31 Ohio St. 647 (1877). 

28 Ohio Rev. Code § 707.06. Shugars v. Williams, 50 Ohio St. 297, 34 N.E. 248 
(1893). 

29 Ibid. 

30 [bid. 
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board shall approve the annexation only if it finds that: (1) the 
petition contains all the matters required; (2) the statements in the 
petition are true; (3) the territory is accurately described and is not 
unreasonably large or small; (4) the map or plat is accurate; (5) the 
persons whose names are subscribed to the petition are freeholders 
residing in the territory; (6) notice has been given as required; and 
(7) it is right that annexation be allowed.** 

If any of these factors does not exist, annexation should be dis- 
approved,” although the board of county commissioners may permit 
the petition to be amended* which presumably would include an 
amendment to correct an inaccurate description** or map. Minor 
technical errors in the description or map or plat may be disre- 
garded ;*° however, if a bona fide dispute may arise concerning the loca- 
tion of boundaries, the description or map does not have the degree 
of accuracy required by the statute.** This, however, is an evidentiary 
question,*’ as undoubtedly are most of the other matters to be deter- 
mined by the board of county commissioners. 

The board of county commissioners acquires its jurisdiction upon 
the filing of the petition for annexation. Of course, if the petition does 
not contain the signatures of a majority of the adult resident free- 
holders of the territory sought to be annexed, the board would have 
no jurisdiction to approve the annexation. This raises another im- 
portant problem which has recently been resolved by the Supreme 
Court of Ohio. This is the problem of withdrawals and additions of 
signatures to the petition. There had previously been conflicting deci- 
sions as to whether and under what circumstances a signator of an 
annexation petition could change his mind and withdraw his name 
from the petition.** The law is now settled that the petitioners do 





31 Ohio Rev. Code § 707.07. 

32 Hoye v. Schaefer, 77 Ohio L. Abs. 170, 148 N.E.2d 532 (C.P. 1957), aff'd 109 
Ohio App. 489, 157 N.E.2d 140 (1959). 

33 Ohio Rev. Code § 707.06; 1949 Op. Att’y Gen. Ohio No. 745. 

34 Pollack v. Toland, 1 Ohio C.C.R. (ns) 315 (Ct. App. 1903). 

35 Turpin v. Hagerty, 12 Ohio Dec. 161 (C.P. 1901), aff'd without opinion, 69 
Ohio St. 534 (1901); Schorr v. Braun, 4 Ohio N.P. (ns) 561 (C.P. 1906). 

36 Hoye v. Schaefer, 77 Ohio L. Abs. 170, 148 N.E.2d 532 (C.P. 1957), aff'd, 109 
Ohio App. 489, 157 N.E.2d 140 (1959). 

37 Chadwell v. Cain, 169 Ohio St. 425, 429, 160 N.E.2d 239 (1959). 

88 In Lakeville v. Palmer, 74 Ohio L. Abs. 45, 136 N.E.2d 171 (C.P. 1955), it was 
held that a signator of the petition had the right to withdraw his name therefrom any 
time prior to final action on the petition by the Board of County Commissioners and 
if a sufficient number so withdrew so that the remaining signators constituted less than 
the requisite majority, the board lost its jurisdiction to act upon the petition. In Lam- 
neck v. Cain, 154 N.E.2d 99 (Ohio C.P. 1955), appeal dismissed, 136 N.E.2d 330, how- 
ever, another court apparently held that no withdrawal after the petition was filed could 
affect the jurisdiction of the board to act on the petition. A similar conclusion was 
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have a right to withdraw their names from the petition any time prior 
to the first oficial action taken thereon by the board of county com- 
missioners.*® Such official action has been taken when the board by 
resolution orders the petition filed with the county auditor and fixes 
the time and place of the hearing upon the petition pursuant to Revised 
Code section 707.05.*° Thereafter, withdrawals of signatures from the 
petition is a matter within the discretionary power of the board of 
county commissioners*’ and presumably relate only to the question 
of whether it is right that annexation be permitted, not to the question 
of jurisdiction. 

Once the board of county commissioners has held its hearing and 
considered the evidence presented, it must make a decision either to 
approve or disapprove the annexation and the making of such decision 
may be compelled by mandamus.*? If the order of the board is one 
allowing or approving annexation, the board shall forthwith deposit 
the final transcript of the hearing together with the petition and the 
accompanying map or plat with the clerk (or auditor) of the municipal 
corporation, who shall file the same in his office.** The clerk (or 
auditor) of the municipal corporation shall hold the transcript and 
other papers for a period of sixty days and then shall present the same 
to the legislative authority of the municipal corporation at its next 
regular session after the expiration of such sixty-day period.** The 
legislative authority shall then either reject or accept the annexation.*® 
It is not necessary that the legislative authority act immediately, and 
it has been held that a delay of two years and eight months does not 
defeat the power of the legislative authority to accept the annexation.*® 





reached in Roush v. Barthalow, 105 N.E.2d 85 (C.P. 1950), aff'd, 104 N.E.2d 697, 
appeal dismissed, 156 Ohio St. 452, 103 N.E.2d 273, where the withdrawal was attempted 
after the final hearing was held by the board but before its decision was formalized. 
In an earlier case, Pickelheimer v. Urner, 29 Ohio NP (ns) 547 (C.P. 1932), aff'd, 45 
Ohio App. 343, 187 N.E.2d 123, the court expressed the opinion that the petition was 
in the nature of an offer to the municipal corporation and that such offer could be 
withdrawn by the petitioners any time prior to acceptance of annexation by the munici- 
pal corporation. 

39 Chadwell v. Cain, 169 Ohio St. 425, 160 N.E.2d 239 (1959); Hicks v. Cain, 
78 Ohio L. Abs. 566, 154 N.E.2d 199 (C.P. 1957). 

40 Tbid. 

41 Jbid. It would appear from the Chadwell case, that not only may withdrawals 
be made, but also that additions may be made to the petition, for the third paragraph 
of the syllabus refers to both the withdrawal and the addition of signatures as lying 
within the discretionary power of the board after official action is taken on the petition. 

42 State ex rel. Loofbourrow v. Bd. of County Comm’rs of Franklin County, 99 
Ohio App. 169, 132 N.E.2d 259 (1955). 

43 Ohio Rev. Code § 709.03. 

44 Ohio Rev. Code § 709.04. 

45 Ohio Rev. Code § 709.04. 

46 Decker v. City of Toledo, 56 Ohio App. 344, 10 N.E.2d 955 (1937). 
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While it must be conceded that although Revised Code section 
709.04 provides that the clerk shall present the transcript to the legis- 
lative authority and “thereupon the legislative authority, by resolu- 
tion or ordinance, shall accept or reject the application for annexation,” 
the legislative authority is not compelled to act immediately but should 
be allowed a reasonable time to consider the matter, there must be a 
limit to how long a delay would be permissible. Two years and 
eight months would seem to stretch the range of reasonableness to 
the breaking point. Unfortunately, there is no statutory provision 
setting forth a limit upon how long the legislative authority may delay 
in considering the application for annexation. The need for such 
limitation is, however, quite apparent. Not only may conditions in the 
area involved change considerably after the elapse of a long period of 
time, but the petitioners should be entitled to an answer from the 
legislative authority so that they may have the opportunity, if they so 
desire, to incorporate or to annex to another municipal corporation, if 
the first does not want them. 

This leads us to another problem—that of the power of the board 
of county commissioners to reconsider their decision approving the 
annexation. It would appear that this question was adequately 
answered by the Supreme Court of Ohio in State ex rel. Maxson v. Bd. 
of County Comm’rs of Franklin County,’ where it stated in a per 
curiam opinion: 

In the instant case, the board had the statutory power and 
duty to determine, in the exercise of its sound discretion, whether 
annexation to Grandview Heights should be granted and had con- 
tinuing jurisdiction to reconsider its decision until the institution 
of court proceedings attacking such decision or until the expiration 


of the time allowed for the institution of such proceedings (Section 
709.04, Revised Code). 


From this decision it would appear that the board does have power 
to reconsider a decision approving annexation but that that power 
ceases upon the elapse of the sixty-day period prescribed by Revised 
Code section 709.04 that the clerk must hold the transcript, or sooner 
if an action is instituted attacking the board’s decision pursuant to 
Revised Code section 709.07.* 

That decision, however, has not settled the question. In an unre- 
ported opinion of the Tenth District Court of Appeals,*® it was held 
that the board had jurisdiction to reconsider its decision approving 
annexation over two years later where the legislative authority had 





47 167 Ohio St. 458, 460, 149 N.E.2d 918, 920 (1958). 

48 The aspects of judicial review are discussed, infra. 

49 Mariemont, Inc. v. Schaefer, Case No. 6199 (December 29, 1959), reversing the 
Court of Common Pleas of Franklin County, Case No. 203399 (February 26, 1959). 
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not accepted the annexation in the meantime despite the fact that 
court proceedings were instituted attacking the board’s prior decision 
and that such proceedings were pending (including a temporary re- 
straining order enjoining the clerk from presenting the transcript to 
the legislative authority) until two days before the board’s new deci- 
sion disapproving the annexation, and such court proceedings were 
voluntarily dismissed by the opponents of annexation.*° 

The Court of Appeals*’ commented as follows in its as yet unre- 
ported opinion :*” 

However, we are in accord with the above quoted pronounce- 
ment of the Supreme Court in the Maxson case, if it is intended to 
embrace the comprehensive meaning that the continuing jurisdic- 
tion of the Board of County Commissioners is thereby®* arrested, 
interrupted and held in abeyance pending the final decision in the 
court proceedings and, in the event such court proceedings are dis- 
missed, the continuing jurisdiction of the Board resumes with au- 
thority to rehear, reconsider and revoke its previous decision. 


This case is now pending in the Supreme Court of Ohio on a 
motion to certify™* and it may well be that the question will be settled 
by that court in the near future. 


It would appear, moreover, that the same principle with respect 
to reconsidering a decision approving annexation should govern with 
respect to reconsidering a decision disapproving annexation. Thus, 
the board would possess power to reconsider its rejection of annexa- 
tion. This question, however, has not been judicially resolved. 


If the legislative authority of the municipal corporation rejects 
the application for annexation, the statute is quite clear that this ends 
the matter. Revised Code section 709.05, provides as follows in this 
regard: 

If the resolution or ordinance required by section 709.04 of 


the Revised Code is a rejection of the application for annexation, 
no further proceedings shall be had. Such rejection shall not be a 





50 The City Council proceeded to accept the annexation at its next regular meeting 
after dismissal of the prior case and dissolution of the temporary restraining order even 
though in the interim the board of county commissioners had “reconsidered” and 
“disapproved” the annexation. The case was commenced to enjoin the county recorder 
from recording the copy of the completed transcript of annexation and accompanying 
papers filed with him pursuant to Ohio Rev. Code $ 709.06. 

51 Court of Appeals of the Tenth Judicial District with judges of other districts 
sitting by designation. 

52 See note 49, supra. 

53 By “thereby” it is assumed that the court meant the institution of court proceed- 
ings attacking the decision of the board of county commissioners approving the 
annexation. 

54 Case No. 36567. 
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bar to application thereafter to the board of county commissioners 
on the same subject.™® 


It has been indicated, however, that merely failing to pass an ordi- 
nance providing for the acceptance of the annexation may not con- 
stitute a rejection of the annexation within the meaning of the statute 
but that the rejection must be by ordinance affirmatively providing 
that the annexation is rejected. In Decker v. City of Toledo,” the 
court in speaking of Revised Code section 709.05, stated: 
This case does not quite fit the exact language of this section. 
The ordinance in question was one to approve the application to 


annex, not to reject it. What happened was that the approval ordi- 
nance failed of passage for lack of a two-thirds majority. 


While this case has been criticized upon this point,” it would 
appear that the reasoning of the court upon the particular facts 
involved was probably correct. The ordinance of approval was an 
emergency ordinance requiring, as indicated by the court, a two-thirds 
vote. Thus, that ordinance could quite conceivably have received a 
majority vote of council but failed of passage because it received less 
than the two-thirds vote needed to pass emergency ordinances.** The 
case does not indicate the number of votes the ordinance received 
but the statement of the court that it failed to receive a two-thirds 
vote leaves open the possibility that it did receive a majority vote. 
Under such circumstances quite clearly it would not be possible to 
state that by reason of the failure of the emergency ordinance to pass 
the council had rejected the annexation. On the other hand, if an 
ordinance providing for acceptance of the annexation fails to receive 
a majority vote of council an entirely different picture is presented 
and the Decker case would constitute no clear authority for the 
proposition that the council had not rejected the annexation. If such 
circumstances could be clearly established it might be argued that the 
annexation had been rejected and no further proceedings could be 
had no matter what the form of the ordinance, affirmative or negative. 
However, the question is surely debatable inasmuch as the converse 
would most assuredly not be true, that is, if an ordinance providing 





55 The “further proceeding” which shall not be had if the application for annexa- 
tion is rejected consists of the clerk (or auditor) making two copies of the transcript of 
the proceedings and accompanying papers and delivering one to the secretary of state 
and one to the county recorder pursuant to Ohio Rev. Code § 709.06. In addition, the 
clerk is required by Ohio Rev. Code § 709.011 to notify the county board of elections 
if such annexation is approved. 

56 See note 46, supra. 

57 Fordham and Dwyer, “Municipal Incorporation and Territorial Changes in Ohio,” 
13 Ohio St. L.J. 503, 521 (1952). 

58 See Ohio Rev. Code §§ 731.17 and 731.30. 








1960] MUNICIPAL ANNEXATION 375 


for rejection of annexation failed of passage, it could hardly be said 
that the annexation had been accepted. Furthermore, it might well 
be that one or more members of council were not opposed to the 
annexation but for some reason did not want to accept it at that time 
or wished further time to study the matter and thus would vote 
against both an ordinance to accept the annexation and an ordinance 
to reject the annexation. It would seem, therefore, that something 
more definite than the mere failure of passage of an ordinance pro- 
viding for the acceptance of annexation should be required in order 
to constitute a rejection of the annexation.*® 

Upon acceptance of the annexation by the legislative authority of 
the municipal corporation, the territory involved becomes a part of the 
municipal corporation. Revised Code section 709.10 provides in this 
regard as follows: 

When the resolution or ordinance accepting annexation of 

adjacent territory has been adopted by the legislative authority of 

a municipal corporation, such territory is deemed a part of the 

municipal corporation, and the inhabitants residing therein shall 

have all the rights and privileges of the inhabitants within the 

original limits of such municipal corporation. 


Thus, the filing of the transcript and accompanying papers® are 
not a requisite to the effectiveness of the annexation.’ It has further 
been held that the annexation becomes effective upon passage of the 
ordinance notwithstanding a general requirement®™ that there be a 
delay of thirty days before an ordinance takes effect.** Such ordinance 
is, however, subject to the referendum provisions.™ 

After the annexation has been thus completed, there must be an 
apportionment by the county auditor of the funds and net indebted- 
ness of the township losing the territory between the township and the 





59 See text above note 46, supra, in regard to the reasonableness of delay in acting 
upon the annexation. 

69 See note 55, supra. 

61 Roettker v. Cincinnati, 56 Ohio App. 464, 11 N.E.2d 103 (1936); Bach v. Goff, 
24 Ohio C.C.R. (ns) 561 (Ct. App. 1904), aff'd without opinion, 70 Ohio St. 508, 72 N.E. 
1154 (1904) ; State ex rel. South Brooklyn v. Craig, 21 Ohio C.C.R. 13 (Ct. App. 1900) ; 
Bd. of Educ. v. Bd. of Educ., 48 Ohio Op. 256, 108 N.E.2d 387 (C.P. 1952), aff'd, 48 
Ohio Op. 264. The Roettker case states, however, that the annexation may be subse- 
quently voided if the municipal corporation refuses to accept the apportionment of 
indebtedness and division of funds made by the county auditor pursuant to Ohio Rev. 
Code § 709.12. 

62 Ohio Rev. Code § 731.29. 

63 Bd. of Educ. v. Bd. of Educ., 48 Ohio Op. 256, 108 N.E.2d 387 (C.P. 1952), 
aff'd, 48 Ohio Op. 264; 1955 Op. Att’y Gen. Ohio 211. 

64 Ibid. The Bd. of Educ. case held that the ordinance was still subject to refer- 
endum if petitions be filed within thirty days after passage so that annexation could 
be voided in this manner if the ordinance lost the referendum. 
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municipal corporation if the territory will not be subject to the town- 
ship tax levies thereafter. The apportionment shall be based upon the 
proportion of the tax duplicate of the transferred territory to the tax 
duplicate of the remaining portion of the township.” 


JupiciAL REVIEW 


Judicial review of annexation proceedings commenced by petition 
of adult resident freeholders is provided by Revised Code section 
709.07, which provides: 

If, within sixty days from the filing of the transcript, map or 
plat, and petition in his office as required by section 709.03 of the 
Revised Code, the auditor or clerk of the annexing municipal cor- 
poration receives notice from any person interested that such 
person has presented a petition to the court of common pleas to 
enjoin further proceedings, such auditor or clerk shall not report to 
the legislative authority such transcript, map or plat, and petition, 
until after the final hearing and disposition of such petition. 


The statute, it will be noted, is somewhat vague as to the exact proce- 
dure to be followed in such judicial review. It has usually been 
assumed, however, that once again reference must be made to the 
incorporation statutes to determine the procedure to be followed in 
such judicial review,” and it would appear that this was the iegislative 
intent. 

There are several unusual procedures necessary to commence 
such judicial proceedings which can well cause the unwary to be out 
of court as soon as he starts although he has followed the usual proce- 
dures for commencing an action. The applicable provision provides 
that “any person interested may make application by petition to the 
court of common pleas, or, if during vacation, to a judge thereof . . .”* 
who shall “cause the petition . . . to be filed and docketed in the office 
of the clerk of the court of common pleas.”*®* It has been held that 
this requirement must be followed literally in order to confer jurisdic- 
tion upon the court and that merely filing the petition with the clerk 
in the ordinary manner without first presenting it to the court is not 
sufficient compliance.®® In fact, on several occasions, petitions filed 
with the clerk but not first presented to the court have been ordered 





865 Ohio Rev. Code § 709.12. See Fordham and Dwyer, supra, note 57, at 525-526, 
for a discussion of this apportionment. 

66 Hacker v. Payne, 7 Ohio App. 25 (1916); McClintock v. Cain, 74 Ohio L. Abs. 
554, 142 N.E.2d 296 (C.P. 1956). 

67 Ohio Rev. Code § 707.11. 

68 Ohio Rev. Code § 707.13. 

69 Craft v. Schaefer, 34 Ohio L. Abs. 548, 38 N.E.2d 434 (Ct. App. 1941); Hacker 
v. Payne, 7 Ohio App. 25 (1916). 














1960] MUNICIPAL ANNEXATION 377 


stricken from the files upon motion.”® It is not necessary, however, 
that the court act formally by journal entry ordering the petition 
filed in order to comply with this requirement, it being sufficient if 
the court orally or informally order the petition filed inasmuch as it 
is performing an administrative rather than a judicial function.” 

Another pitfall to be avoided is merely filing a precipe and having 
summons issued and service obtained in the usual manner. While 
this might be sufficient, it will be noted that the statute requires that 
the clerk (or auditor) receive notice from a “person interested” that 
such person has presented a petition to the court of common pleas 
seeking to enjoin further proceedings for annexation."* There is some 
question as to whether service of summons, even with a copy of the 
petition, is sufficient notice to comply with this section so that the more 
prudent course is to serve a separate notice of filing of the petition 
upon the clerk (or auditor). 

There is an additional notice requirement that the person filing 
the petition “shall give notice thereof, in writing, to the . . . agent of 
the petitioners” in connection with incorporation proceedings. In 
an unreported opinion it has been held, however, that this require- 
ment does not apply to annexation proceedings, the court stating:™* 

Admittedly, there was no written, or other notice to the “agent 

of the petitioners” of the filing of the petition by the plaintiff in 

this matter. There is no case law upon this immediate question. 

It seems never to have been raised in Ohio before, and this court, 

therefore, has the duty of “pioneering” on this point. Accepting 

this responsibility, it is my conclusion that for an “annexation” (as 

contrasted with an “incorporation”) problem, Section 709.07, 

Revised Code of Ohio, governs on the method of giving notice of 

the filing of a petition of the kind here involved ... . 

The notice to the clerk of the city of Columbus contemplated 

by statute was given in this case. Since this statute does not even 

hint at any requirement that, in addition to such notice to the 

clerk, there should be notice to the “agent of the petitioners” 

(as required in the “incorporation” chapter, i.e. in Section 707.12, 

Revised Code) we hold such notice to the “agent of the petitioners” 

is not a prerequisite to our court’s obtaining jurisdiction of this 

matter. 

While Revised Code section 709.07 by its terms states that the 
clerk shall not present the transcript, map or plat, and petition to 
the legislative authority if he is notified of the filing of a petition to 





70 Ibid. 

71 Eagle v. Schaefer, 160 Ohio St. 302, 116 N.E.2d 442 (1953). 

72 Ohio Rev. Code § 709.07. 

73 Ohio Rev. Code § 707.12. 

74 McCoy v. Cain, Court of Common Pleas of Franklin County, Ohio, Case No. 
198474 (December 27, 1958). 
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enjoin further proceedings, the usual, and better procedure has been 
for the plaintiff to seek immediately a temporary restraining order 
from the court. This is true, because if the defendant were to take 
the position that the plaintiff for some technical reason was not 
properly in court, the municipal corporation may well proceed to 
accept the annexation and thus end the matter if the technical defect 
did exist. In Naumovich v. Cain™ this very thing happened and the 
court of appeals held that the case had been rendered moot by reason 
of completion of the annexation by such acceptance, stating: 
The record reveals further that while the action for injunction 

was pending the territory involved was annexed to the City of 

Columbus, no temporary restraining order having been issued 

against the appellee. 


Another very vexing problem has existed for some time with 
regard to who may bring such action to enjoin the annexation. It 
will be noted that the statute provides that the petition must be 
brought by a “person interested.””® Just what is necessary to con- 
stitute a “person interested” has not been clearly resolved yet. It 
would appear, and has been so held,” that another adjacent municipal 
corporation which might also desire to annex the territory is not a 
“person interested” within the meaning of the statute inasmuch as the 
word “person” is defined to include only a private corporation.” 

It has been held that in order to qualify as a person interested 
“one’s rights must be affected substantially, but not remotely, by the 
annexation itself.””® Or to put it in other words: “In order for a 
plaintiff to maintain such type of action, he must not only show his 
interest in the action but how the alleged annexation adversely 
affects his legal rights.””*° 

Sufficient facts to show that the plaintiff qualifies as a person 
interested must be alleged in the petition. It has been held that a 





75 76 Ohio L. Abs. 208, 146 N.E.2d 150 (Ct. App. 1950). In an unreported 
opinion in Caito v. Cain, Court of Common Pleas of Franklin County, Ohio, Case No. 
191084 (January 18, 1955), it is stated, however, that “the clerk by operation of 
Section 709.07 R.C. was automatically stayed from presenting the petition to council 
until final hearing and disposition of the petition.” 

76 Ohio Rev. Code § 709.07. 

77 Cincinnati v. Rosi, 92 Ohio App. 8, 109 N.E.2d 290 (1952); Lockland v. Shaver, 
44 Ohio Ops. 189, 98 N.E.2d 643 (C.P. 1950). Cf. Bd. of Educ. v. Bd. of Educ., 167 
Ohio St. 543, 150 N.E.2d 37 (1958). 

78 Ohio Rev. Code § 701.01. 

79 Markos v. Cain, 78 Ohio L. Abs. 561, 154 N.E.2d 196 (C.P. 1955), appeal dis- 
missed, 73 Ohio L. Abs. 20, 136 N.E.2d 330 (Ct. App. 1956); Schurtz v. Cain, 75 Ohio 
L. Abs. 132, 143 N.E.2d 496 (C.P. 1956). 

80 Post v. Cain, 154 N.E.2d 185 (Ohio C.P. 1956); Branson v. Cain, 76 Ohio L. 
Abs. 21, 146 N.E.2d 875 (C.P. 1956). 
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bare allegation that the plaintiff is an adult freeholder and resident 
of the township in which the territory sought to be annexed is located 
and is interested in and opposed to the annexation is insufficient and 
will be subject to demurrer, the words “is interested in” constituting 
a legal conclusion and not the allegation of an operative fact.*’ It has 
likewise been held that an allegation that the plaintiff is the agent for 
incorporation of a proposed village which includes the territory sought 
to be annexed, without further allegation of fact, is insufficient to 
show that the plaintiff is a “person interested” so that a demurrer 
must be sustained as to a petition so alleging.** The “interest” portion 
of this requirement has also been referred to as requiring that some 
legal right, title, or interest of a resident of the territory sought to 
be annexed or of the part of the township that would remain after 
such annexation would be adversely affected by the annexation itself.** 
This does not mean, however, that everyone is excluded from 
qualifying as a person interested entitled to maintain an action. It 
has been held that the words do not require a direct pecuniary interest 
in property within the limits of the proposed annexation and that a 
person living two miles distant therefrom is a person interested if by 
reason thereof his taxes will be materially increased.** More recently 
it was held in the case of Hicks v. Cain® that an adult resident free- 
holder of the territory sought to be annexed is, by virtue of that 
status alone, a person interested at least upon the question of whether 
the Board of County Commissioners had jurisdiction to consider the 
petition for annexation. The court reviewed and distinguished the 
prior cases as follows: 
In McCord v. Cain, Ohio Com. Pl. 154 N.E.2d 188, Van 
Arsdale v. Cain, Ohio Com. Pl. 154 N.E.2d 219, Post v. Cain, Ohio 
Com. Pl. 154 N.E.2d 179, and Watkins v. Cain, Ohio Com. PI. 
154 N.E.2d 210, the plaintiffs were adult resident freeholders and 
the opinions of the Court in such cases do contain language to the 
effect that the plaintiffs had not established “any interest” to 
entitle them to the relief sought. In McClintock v. Cain, Ohio 
Com. Pl. 142 N.E.2d 296 two of the plaintiffs were adult resident 
freeholders and the rest non-residents. On the “interest” question, 
it will be noted that the Court separately treated the “interest” 
of the residents and the “interest” of the non-residents. From a 
detailed study of the opinions in all such cases, it would appear that 
the Court therein was discussing primarily the question of the 
“interest” of the plaintiffs as it might relate to the question as to 
whether the annexation was right, just, or equitable, and was 





81 Markos v. Cain, supra note 79. 
82 Crandall v. Cain, 146 N.E.2d 892 (Ohio C.P. 1955). 

83 Lockland v. Shaver, 44 Ohio Op. 189, 98 N.E.2d 643 (C.P. 1950). 
84 Hall v. Siegrist, 13 Ohio Dec. 46 (C.P. 1902). 

85 78 Ohio L. Abs. 566, 154 N.E.2d 199 (C.P. 1957). 
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saying in effect that plaintiffs must show that such was not right, 
just, or equitable not simply in a general sense, but in the sense 
that it unjustly or inequitably affected his rights. In other words, 
plaintiff could not prevail by showing that the annexation would 
be unjust or inequitable as it might affect the rights of third 
persons, so long as his own rights were not unjustly or inequitably 
affected. ... 

In any event, none of such cases are clear cut holdings that 
an adult resident freeholder is not a “person interested” in the 
question of whether the Board of County Commissioners had 
jurisdiction to approve a petition for annexation, and if they were, 
we would have to respectfully disagree. . . . 

By virtue of the provisions of Sec. 709.02 R.C. the Board is 
powerless to act except upon the filing with it of a petition “signed 
by a majority of the adult resident freeholders residing in such 
territory.” Whether the General Assembly was wise in limiting 
the petition only to the option of adult resident freeholders, is of no 
concern to this court. This it did, however, apparently on the 
basis that only those who would be affected personally by virtue 
of being residents and also affected as to their real property by 
virtue of being freeholders, should have the right to initiate such 
annexation proceedings if they were also adults. We think it clearly 
follows, as a matter of legislative intent, that an adult resident 
freeholder in the area sought to be annexed, by virtue of such 
status alone, is a “person interested” in the question of whether 
a petition for annexation contains sufficient signatures of adult 
resident freeholders to bestow jurisdiction on the Board of County 
Commissioners to approve the same, and if such lack of jurisdic- 
tion be alleged and proved by such a freeholder, he would be 
entitled to an injunction enjoining further proceedings under the 
provisions of Section 709.07 et seq., R. C. 


More recently, it was held that the status of adult resident free- 
holder of the territory sought to be annexed is sufficient to constitute 
such person a person interested for the purpose of raising any proper 
issue in an action attacking the annexation proceedings.*® In an 
unreported opinion, the Hicks case was relied upon and extended to 
reach the conclusion that a private corporation owning property 
in the territory sought to be annexed was by virtue of that fact alone 
a person interested, and therefore entitled to maintain an action attack- 
ing the decision of the Board of County Commissioners approving the 
annexation.** 





86 Hoye v. Schaefer, 109 Ohio App. 489, 157 N.E.2d 140 (1959), affirming, 77 Ohio 
L. Abs. 170, 148 N.E.2d 532 (C.P. 1957). The court of appeals stated simply that: “We 
have not given consideration to the question whether the plaintiffs are ‘interested parties’ 
for the reason that it seems so obvious, from the uncontroverted evidence, that they are 
interested persons, that further consideration of the question is unnecessary.” 

87 Mariemont, Inc. v. Cain, Court of Common Pleas of Franklin County, Case 
No. 196409 (July 24, 1958). The court stated: “In Case No. 196409 the plaintiff is 
Mariemont, Inc., and alleges it is an Ohio Corporation with its principal place of 
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While it may be that the earlier cases had almost made it impos- 
sible for anyone to qualify as a person interested, this case has gone 
almost to the opposite extreme. If all of the other cases are considered 
together we can see that there develops an orderly and just method 
for determining who is and who is not a person interested. Inasmuch 
as it is the adult resident freeholders of the area who are by statute 
vested with the power to initiate the annexation proceedings, it would 
seem to follow logically that those of that class (adult resident free- 
holders), who oppose annexation would by virtue of that status alone 
be persons interested within the contemplation of the statute. All 
other persons, on the other hand (including private corporations), 
should be required first to show the nature of their interest (how they 
would be affected), before they could qualify as persons interested. 
Of course, both other municipal corporations, the township involved, 
and any school district affected should be excluded completely from 
the category of person interested within the meaning of the statute. 


The action, however, is not in any sense an appeal from decision 
of the Board of County Commissioners. Rather it is an independent 
injunction proceeding. The supreme court has commented as follows 
in the case of Geauga Lake Improvement Assn. v. Lozier.** 

. . . The function of the Court in this case is to try an issue 

formed by pleadings in an injunction suit, according to the rules 

of procedure in injunction suits, to hear evidence and to administer 

justice according to that evidence adduced at the trial. 


Accordingly, the burden of proof in these proceedings rests upon the 
plaintiff and this must be by clear proof other than a mere preponder- 
ance of the evidence.*® Furthermore, it has been held that the plaintiff 
must show that he has no adequate remedy at law.*° However, it 
would appear that if plaintiff can maintain the other issues involved 
he would necessarily have no adequate remedy at law inasmuch as 
the injunction proceeding is the remedy expressly provided by statute. 
It has been stated, however, that: 





business at Columbus, and owns real estate within the area proposed to be annexed. 
Section 701.01 R.C., Paragraph (A), reads: ‘“Person” includes a private corporation.’ 
We believe a private corporation, such as plaintiff in Case No. 196409, may be a 
‘person interested,’ as contemplated by Section 709.07 R. C., even though it may not 
fall strictly within the category of a resident freeholder, or an adult resident freeholder. 
Said plaintiff qualifies as an ‘interested party,’ eligible to file Case No. 196409.” 

88 125 Ohio St. 565, 574, 182 N.E. 489 (1932). 

89 McClintock v. Cain, 74 Ohio L. Abs. 554, 142 N.E.2d 296 (C.P. 1956); Schurtz 
v. Cain, 75 Ohio L. Abs. 132, 143 N.E.2d 496 (C.P. 1955). 

90 McCord v. Cain, 154 N.E.2d 188 (Ohio C.P. 1956); Van Arsdale v. Cain, 154 
N.E.2d 219 (Ohio C.P. 1956). 
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The relief by way of injunction, therefore, is dependent upon 
whether the plaintiffs have an adequate remedy at law or will 
suffer irreparable injury or in the words of the statute, they must 
show that the proposed annexation was not “right, just or equitable” 
which makes this an ordinary suit in equity, governed by the 
regular rules of equity.®! 

This seems to be somewhat of an oversimplification inasmuch as the 
Revised Code section 709.13 provides that: 

If no error is found in the proceedings before the board of 
County Commissioners, and no inaccuracy in the boundaries, . 
and if the court further finds that the limits of the proposed munici- 
pal corporation are not unreasonably large or small, and that it is 
right, just, and equitable that the prayer of the petition presented 
to the board be granted, the petition for such injunction shall be 
dismissed. 

Thus, it would appear that the proceeding has some of the aspects of 
an error proceeding to the extent that if there has been error in the 
proceedings before the Board of County Commissioners an injunction 
will be granted. This follows inasmuch as the conjunctive was used 
above in applying these factors to a situation dismissing the petition, 
whereas in Revised Code section 709.13, setting forth when an injunc- 
tion shall issue, the same factors are stated in the disjunctive. Thus, 
proof of any one of them would entitle plaintiff (if he can show the 
other requisites), to an injunction. 

It has been stated that in making its determination as to whether 
the annexation is right, just, and equitable, “the Court must consider 
the subject broadly, having in view the highest interests of all con- 
cerned, and not only the present situation, but the needs and growth 
of the locality in the future.”®? It has also been held that the ability 
of the municipal corporation to provide services to the area sought to 
be annexed, such as police and fire protection, is a political and ad- 
ministrative question and afford no basis for judicial relief,®* as is 
the fact that there may be an increase in plaintiff’s taxes.** 

If the court denies the injunction, the clerk shall present the 
transcript, map or plat, and petition to the legislative authority at 
its next regular session as if no petition for injunction had been pre- 
sented to the court.*® If the court grants the injunction no further 
proceedings shall be had in the matter but this shall not bar any 
future application for the annexation of the same territory.” 





91 McCord v. Cain, supra. 

92 Watkins v. Cain, 154 N.E.2d 210 (Ohio C.P. 1956). 

93 McClintock v. Cain, 74 Ohio L. Abs. 554, 142 N.E.2d 296 (C.P. 1956). 
94 McClintock v. Cain, supra; Hall v. Siegrist, 13 Ohio Dec. 46 (C.P. 1902). 
95 Ohio Rev. Code § 709.08. 

96 Ohio Rev. Code § 709.09. 
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In an early case it was held that no appeal would lie from the 
judgment of the court allowing or denying an injunction.” After a 
statutory amendment, the supreme court held, however, that an appeal 
on questions of law from such judgment could be maintained.®* In 
view of the wording of Revised Code section 709.08, it would appear 
debatable as to whether it was intended that the judgment of the court 
of common pleas should be reviewable. The question now appears 
fairly well settled that such judgment is subject to review.*® 

The plaintiff once more must watch procedure, or he will find 
himself losing without the merits being heard. The mere filing of an 
appeal does not prevent the municipal corporation from proceeding 
to accept the annexation. If the plaintiff desires to prevent such 
action, he must seek a temporary restraining order during the pend- 
ency of the appeal pursuant to Revised Code section 2727.05, a stay 
of execution being insufficient.’°° 

If the plaintiff fails to obtain a temporary restraining order and 
the municipal corporation proceeds to accept the annexation, the 
appeal will be dismissed as presenting only a moot question to the 
court.? 

There is no statute specifically providing for an appeal from a 
decision of the Board of County Commissioners disapproving the 
annexation. It would seem, however, that the 1957 enactment of 
Revised Code chapter 2506, which provides generally for an appeal 
from any decision of any board or commission of any political sub- 
division of the state, would-now confer such right of appeal upon the 
petitioners if the board disapproves annexation.’ 





87 Hulbert v. Mason, 29 Ohio St. 562 (1876). 

98 Geauga Improvement Ass’n v. Lozier, 125 Ohio St. 565, 182 N.E. 489 (1932). 

99 Lamneck v. Cain, 73 Ohio L. Abs. 20, 136 N.E.2d 330 (Ct. App. 1955). It has 
further been held that the judgment may be reviewed upon an appeal upon questions 
of law and fact in view of the 1955 amendment of Ohio Rev. Code § 2503.02 to provide 
specifically that actions for injunction are appealable on questions of law and fact. 
Baumhardt v. Mitchell, 105 Ohio App. 491, 152 N.E.2d 905 (1958). 

100 Franklin v. Croll, 36 Ohio St. 316 (1880). 

101 Miner v. Witt, 82 Ohio St. 237, 92 N.E. 21 (1910); Lamneck v. Cain, 73 Ohio 
L. Abs. 20, 136 N.E.2d 330 (Ct. App. 1955); Naumovich v. Cain, 76 Ohio L. Abs. 208, 
146 N.E.2d 150 (Ct. App. 1956). 

102 Ohio Rev. Code § 2506.01 provides: “Every final order, adjudication, or deci- 
sion of any officer, tribunal, authority, board, bureau, commission, department or other 
division of any political subdivision of the state may be reviewed by the common 
pleas court of the county in which the principal office of the political subdivision is 
located, as provided in sections 2505.01 to 2505.45, inclusive, of the Revised Code and 
as such procedure is modified by sections 2506.01 to 2506.04, inclusive, of the Revised 
Code. “The appeal provided in sections 2506.01 to 2506.04, inclusive, of the Revised 
Code is in addition to any other remedy of appeal provided by law... .” 
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ANNEXATION UPON THE APPLICATION OF THE MUNICIPAL 
CoRPORATION 


The procedures for annexation upon the application of the munici- 
pal corporation are similar to those upon application of freeholders. 
There are two marked differences: (1) the proceedings are commenced 
by petition of the municipal corporation seeking annexation filed with 
the board of County Commissioners’® pursuant to an ordinance of 
the legislative authority directing such petition to be filed;*** and 
(2) there must be an election at which all the electors of the unincor- 
porated portion of the township involved (not just the area sought 
to be annexed), are given the opportunity to vote for or against the 
annexation.’” This latter provision renders this procedure practically 
worthless as a method of annexation. Unless the municipal corpora- 
tion desires to annex the entire township, it assumes an almost im- 
possible burden in utilizing this procedure. This is true because the 
statute provides that if the election results in a vote against annexa- 
tion not only are the instant proceedings concluded adversely to 
annexation but there may be no further proceedings for annexation 
for a period of five years following the unfavorable election.'°° This 
does not prevent the freeholder method from being utilized to annex 
the territory during such five year period.’*’ Nevertheless, the proce- 
dure is unworkable since all the electors of the unincorporated portion 
of the township are entitled to vote at the election even though only 
a small portion of them might be involved in the annexation. 

If, perchance, the election should result in a vote favorable to 
annexation, the Board of County Commissioners shall proceed within 
ninety days to complete annexation." The same procedure shall 
apply, insofar as applicable, as apply to the freeholder method of 
annexation.’°® These provisions have been held to vest the same 
discretion in the Board of County Commissioners as under the free- 
holder method, and the Board cannot be compelled by mandamus to 
approve the annexation.’® There is one exception to the election 
requirement and that is if the only territory involved is owned by the 
county, only consent of the legislative authorities of the political 
“units” involved shall be necessary to effect annexation.’* 





103 Ohio Rev. Code § 709.15. 

104 Ohio Rev. Code § 709.14. 

105 Ohio Rev. Code § 709.17. 

106 Jbid. 

107 McClintock v. Cain, 74 Ohio L. Abs. 554, 142 N.E.2d 296 (C.P. 1956). 

108 Ohio Rev. Code § 709.17. 

109 Ohio Rev. Code § 709.16. 

110 State ex rel. Loofbourrow v. Bd. of County Comm’rs of Franklin County, 167 
Ohio St. 156, 146 N.E.2d 721 (1957). 

111 Ohio Rev. Code § 709.16. 
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ANNEXATION OF ONE MUNICIPAL CORPORATION TO ANOTHER 


A rather cumbersome method is provided for the annexation of 
one municipal corporation to another, which really amounts to a 
merger of the two municipal corporations. 

Such proceedings are commenced by a petition signed by twenty- 
five per cent of the resident electors who voted at the last regular 
municipal election filing a petition with the legislative authority of 
the municipal corporation indicating their desire to be annexed to an 
adjoining or contiguous municipal corporation.’’* The legislative au- 
thority must then pass an ordinance within thirty days declaring its 
intention to enter into negotiations with such adjoining municipal 
corporation for annexation thereto and appointing three commissioners 
to represent it at such negotiations.’* The other municipal corpora- 
tion then appoints three commissioners to represent it’'* and the six 
commissioners must then meet and work out the “conditions of an- 
nexation.’”’° If the commissioners do not agree upon the “conditions 
of annexation” within 120 days, the judge of the Probate Court shall 
appoint one additional commissioner and a vote of four of the seven 
shall be sufficient..* There are no statutory restrictions upon or 
guides as to, what the “conditions of annexation” shall contain. 

An election shall then be held at the next regular municipal 
election or primary election more than sixty days after the filing of 
the conditions with the legislative authorities.’ Such election 
shall be conducted in both municipal corporations, except that the 
legislative authority of the municipal corporation to which annexation 
is sought may consent to the annexation and waive the election unless 
twenty-five per cent of the electors by petition request such election."* 
Notice of the election must be given “by poster or otherwise” for at 
least twenty days prior to the election and a copy of the “conditions 
of annexation” must be mailed to each voter of the municipal corpora- 
tion.’?* 

This procedure may work quite well for small communities, but 
obviously becomes very cumbersome, burdensome, and expensive 
when large communities are involved. 





112 Ohio Rev. Code § 709.24. 
113 Jbid. 

114 Ohio Rev. Code § 709.27. 
115 Ohio Rev. Code § 709.28. 
116 Jbid. 

117 Ohio Rev. Code § 709.29. 
118 Ohio Rev. Code § 709.30. 
119 Supra note 117. 
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ANNEXATION OF A VILLAGE TO A CITY 


The fourth annexation procedure is that for annexation of a 
village to an adjoining city. Revised Code section 709.35 provides 
as follows in this regard: 

When a city and a village adjoin each other, and the inhabi- 
tants of territory constituting any part of such village desire to be 
annexed to such adjoining city, on application of the legislative 
authority of the city and on written request of a majority of the 
voters of the territory of such village sought to be annexed, or, on 
the written request of two thirds of the resident voters of any part 
of the territory of such village sought to be annexed, the board of 
county commissioners may cause such alteration to be made, and 
the boundaries of the city and the village, respectively, to be estab- 
lished in accordance with the application and request, and such 
territory thereafter shall constitute part of the city. In all such 
proceedings, the board shall be governed by sections 709.02 to 
709.21, inclusive, of the Revised Code. 

While on the face of the statute, it might appear that only a 
portion, but not all of a village may be annexed by this method, it 
becomes clear that all or part may be annexed pursuant to this section 
when reference is made to its statutory history. The section originally 
provided for annexation of only part of a village to a city.’*° It was 
subsequently amended to provide for annexation of “all or part” of 
a village to a city.’** In the revision of the code resulting in the 
Revised Code the words “all or” were omitted apparently on the 
basis that they were surplusage. In view, however, that Revised Code 
section 1.24 provides that the adoption of the Revised Code shall not 
effect a substantive change in the law, it has been held that all of a 
village may be annexed to an adjoining city following the procedures 
of Revised Code section 709.35, supra.'** 


CONFLICT OF JURISDICTION 


There sometimes arises a problem where the same territory is 
involved in several different proceedings for incorporation or annexa- 
tion.’** Under such circumstances it appears that the proceedings 





120 88 Ohio Laws 39. 

121 111 Ohio Laws 405. 

122 Clay v. Vigor, Court of Common Pleas of Franklin County, Case No. 193741 
(August 6, 1958). 

123 It can be gleaned by reading the case of State ex rel. Maxson v. Bd. of County 
Comm’rs of Franklin County, 167 Ohio St. 458, 149 N.E.2d 918 (1958), that the same 
territory was involved at the same time in annexation proceedings to both Grandview 
Heights and Columbus. In addition, the same territory was included in the incorpora- 
tion proceedings involved in the case of Hoye v. Schaefer, 166 Ohio St. 300, 141 N.E.2d 
765 (1957) and the subsequent proceedings in that case, see supra notes 32 and 86. 
(The 910 acres mentioned in the Maxson case were finally annexed to Columbus late 
in 1959.) 
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first commenced take precedence and the subsequent proceedings must 
be abated pending the determination of the first.1** This does not 
mean, however, that the action of the body having jurisdiction of the 
second or subsequent proceeding will be void if it considers the matter 
notwithstanding the prior proceedings. On the contrary, its action will 
be considered perfectly valid, if at the time it is challenged in court 
the prior proceeding has been disposed of by a disapproval of the 
annexation or incorporation by the body having jurisdiction’*> or by 
a permanent injunction enjoining further proceedings in such prior 
proceeding.’”° 

This situation results in “races” to the courthouse and confusion 
as to the status of territory. it is quite possible to have the same 
territory annexed to two municipal corporations or annexed to one 
and incorporated as another at the same time. Such status remains 
uncertain until all the resultant litigation is completed and even then 
the outcome may depend upon which proceeding comes up first for 
decision in the court. Such a situation is anything but desirable. 


CoNCLUSION 


It is the hope of the author that this article has presented a basic 
picture of the present state of the annexation laws of Ohio. There 
has been no attempt to exhaust the subject of annexation. Rather, 
the goal has been to point out the problems that exist and the pressing 
need for legislative action. While annexation is possible under the 
existing law, the procedures are cumbersome and quite time con- 
suming. On the other hand, all too often the law does not adequately 
protect the opponent of annexation even where he has a valid objec- 
tion—it is easy to delay annexation but difficult to prevent it. 

The only major change in the annexation laws in recent years has 
been in an area that on the surface only indirectly affects municipal 
corporations. 

Prior to September, 1955, the territory automatically became a 
part of the school district of which the municipal corporation was a 
part upon annexation to the municipal corporation.’** At that time 





124 State ex rel. Ferris v. Shaver, 163 Ohio St. 325, 126 N.E.2d 915 (1955); Hoye 
v. Schaefer, 166 Ohio St. 300, 141 N.E.2d 765 (1957). In the Ferris case, the court 
distinguished Trumbull County Bd. of Educ. v. State ex rel. Van Wye, 122 Ohio St. 
247, 171 N.E. 241 (1930), which held that where two boards are given power to act 
on the same subject matter, the board first to act under such power acquires exclusive 
power to act, on the grounds that the application of this principle is dependent upon 
such acquisition being valid. 

125 Hoye v. Schaefer, supra. 

126 State ex rel. Ferris v. Shaver, supra. 

127 Ohio Rev. Code § 3311.06. 
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this was changed so that, if not all of the losing school district were 
annexed, the annexed territory will not be transferred to the school 
district of which the municipal corporation is a part unless the State 
Board of Education approves the transfer.’** There is a serious 
question of the constitutionality of this provision as it would seem to 
be an unlawful delegation of legislative power. In any event, the 
amendment created a problem vital to any municipal corporation 
caught in the web of circumstances. The tax rate on property for all 
purposes (state, municipal, county, school, efc.), cannot exceed ten 
milis without a vote of the electors.’*® 

The portion of this ten mills to be levied by each political sub- 
division is fixed according to a formula provided by statute.*° Un- 
fortunately, the tax rates for school districts varies so that if an 
annexation involves an area in a school district with a tax rate higher 
than that of the school district of the annexing municipal corporation, 
the ten mill limitation will be exceeded unless the territory is also 
transferred to the school district of the annexing municipal corpora- 
tion. This, however, by the terms of the statute requires the approval 
of the state board of education: If such approval is not forthcoming, 
the problem arises—who loses what taxes in order to avoid a violation 
of the ten mill limitation? It has been held that, under such circum- 
stances, approval of the state board is not necessary but that the 
territory will automatically be transferred to the school district of 
the annexing municipal corporation in order to avoid the violation of 
the ten mill limitation.’*** In 1959, the General Assembly enacted a 
statute to attempt to alleviate this situation by providing that the tax 
rate of the municipal corporation would be reduced in the annexed 
area only sufficiently to avoid the violation of the ten mill limitation.” 
This may or may not have solved the problem inasmuch as there is a 





128 126 Ohio Laws 302. In 1959, another amendment was made dealing with 
payment by the receiving school district for any school building located in the trans- 
ferred territory, which amendment creates new problems of construction and otherwise, 
not the subject of this discussion. There are currently three cases pending in the Supreme 
Court of Ohio and one in the Court of Common Pleas of Franklin County involving 
interpretation of Ohio Rev. Code § 3311.06 in its various forms. In all cases, the 
Columbus City School District is defendant and the Worthington City, Whitehall City, 
Grandview City, and Jefferson Local schoo! districts are respectively plaintiff. Determi- 
nation of these cases may provide the answer to the questions raised. 

129 Ohio Const. art. XII, § 2. 

130 Ohio Rev. Code § 5705.18. 

131 State ex rel. Bd. of Educ. v. Dunn, 165 N.E.2d 247 (Ohio C.P. 1958), appeal 
dismissed, 163 N.E.2d 694 (1959). To accent the serious impact of this problem, it 
will be noted that the tax loss in the case would have amounted to approximately one 
million dollars per year to the city and county involved. 

132 Ohio Rev. Code § 5705.311 (Page Supp.). 
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question as to whether such system provides taxation by uniform rule 
within the municipal corporation.’** In any event, this is another 
area which requires serious legislative study. 

The need for legislative study with a resulting complete revamp- 
ment of the annexation law of Ohio is manifest. No matter what the 
provisions may be it is vitally necessary that annexation procedures 
be completely divorced from incorporation procedures so that the 
annexation statutes are complete in themselves without reference to 
the incorporation statutes, even if the provisions be identical. This 
is true because there is no logical connection between annexation and 
incorporation. In annexation, we deal with an existing operating 
municipal corporation, a “going business” so to speak. In incorpora- 
tion we are about to start out on a new venture the success of which 
is entirely unknown. An entirely different set of rules should be 
provided to cover the two situations. 

The Supreme Court of Ohio has recognized the need for legis- 
lative study, stating: 

It is unfortunate, indeed, that the statutory situation is such 
that the proponents of annexation and those of incorporation are 
required to engage in races to the courthouse; and the chaos and 
confusion which exist as a result of discrepancies in timing and the 
parallel jurisdiction of county commissioners and township trustees 
should undoubtedly be made the subject of careful legislative 
study.154 
Perhaps, in addition, there should be different procedures for 

annexation to a village and for annexation to a city. It is apparent 
that the problems of urban life are often not present when a village is 
involved and that many unincorporated areas surrounding a city have 
a larger population and more complete development than some 
villages. 

The Courts have attempted to fill in the many voids left in the 
present annexation laws and to make a semblance of order out of the 
chaotic situation that exists. Unfortunately, as will be seen from the 
cases cited herein, there are far too few decisions from courts of ap- 
pellate jurisdiction to afford any great degree of certainty to the 
interpretations that we have. This is not meant as a criticism of the 
courts but rather accents the need for legislative action. 

The need is manifest, the problems that exist are paramount. 
It can only be hoped that the General Assembly, at its next session, 
will undertake a study of the matter and enact a resultant revision 
of the annexation laws so that annexation will be more simple, more 
sensible, more fair. 





133 Supra note 129; 1956 Op. Att’y Gen. Ohio 813, 818. 
134 Hoye v. Schaefer, 166 Ohio St. 300, 141 N.E.2d 765 (1957). 








MUNICIPAL PUBLIC UTILITY POWERS 


JAMES W. FARRELL, JR.* 


One of the principal purposes sought to be achieved through the 
adoption of article XVIII of the Ohio Constitution, in 1912, was to 
empower municipalities to acquire and operate public utilities free of 
any control or interference by the state legislature and thus at least 
partially satisfy the then existing popular demand that steps be taken 
to provide proper public utility services to metropolitan areas. The 
specific constitutional grants of power to municipalities to acquire 
and operate public utilities are contained in sections 4 and 6 of 
article XVIII.’ Section 4 of article XVIII* authorizes any munici- 
pality to acquire, construct, own, lease and operate any public utility 
the product or service of which is or is to be supplied to the munici- 
pality or its inhabitants. Section 6 of article XVIII* authorizes any 
municipality owning or operating a public utility for the purpose of 
supplying the service or product thereof to the municipality or its 
inhabitants to sell the surplus service or product thereof to persons 
outside the corporate limits of the municipality. 

In this article various decisions of the Supreme Court of Ohio 
will be examined for the purpose of (1) determining the scope of 
municipal power to acquire and operate public utilities; (2) the 
merits or demerits of such decisions; and (3) whether the stated aim 
of the drafters of article XVIII, to empower municipalities to own 
and operate public utilities without let or hindrance from the state 
legislature has been achieved. 





* City Counsel, Cincinnati, Ohio. 

1 Sections 5 and 12 of article XVIII also deal with municipal utilities but are not 
discussed in this article. Section 5 is concerned only with the procedure that must be 
followed in the initial acquisition or construction of municipal utilities and section 12 
confers special bond issuing authority for financing public utilities. 

2 Ohio Const., art. XVIII, § 4. [Acquisition of public utility; contract for 
service; condemnation.] Any municipality may acquire, construct, own, lease and operate 
within or without its corporate limits, any public utility the product or service of 
which is or is to be supplied to the municipality or its inhabtants, and any contract 
with others for any such product or service. The acquisition of any such public utility 
may be by condemnation or otherwise, and a municipality may acquire thereby the 
use of, or fuH title to, the property and franchise of any company or person supplying 
to the municipality or its inhabitants the service or product of any such utility. 
(Adopted September 3, 1912.) 

3 Ohio Const., art. XVIII, § 6. [Sale of Surplus.) “Any municipality, owning or 
operating a public utility for the purpose of supplying the service or product thereof to 
the municipality or its inhabitants, may also sell and deliver to others any transporta- 
tion service of such utility and the surplus product of any other utility in an amount 
not exceeding in either case fifty per centum of the total service or product supplied by 
such utility within the municipality.” (Adopted September 3, 1912.) 


390 





PUBLIC UTILITIES 


GENERAL CONSIDERATIONS 
Historical Background 


In reviewing the decisions dealing with sections 4 and 6 of article 
XVIII it is helpful to have in mind the historical background against 
which article XVIII was drafted and adopted. 

Under the constitution of 1802, municipal corporations were 
generally incorporated pursuant to special acts of the legislature 
granting charters which established the form of government for, and 
enumerated the substantive powers of the municipality chartered. 
This method of fixing the form of government of municipalities and 
granting substantive powers proved so unsatisfactory that a provision 
was written into the constitution of 1851 prohibiting the granting of 
corporate power by special act of the legislature.‘ At the same time, 
another provision requiring the legislature to provide for the organiza- 
tion of cities and incorporated villages by general laws was adopted.° 
As cities grew and became more numerous, the need for additional 
municipal administrative agencies and broader substantive powers 
for the larger municipalities became apparent. Since the constitution 
prohibited special legislation granting corporate powers, the necessary 
changes in the form of government and increase in substantive powers 
could not be effected by special legislation and so resort was had to 
an elaborate system of dividing cities into classes and grades, so that 
eventually each of the twelve largest cities of the state was in a class 
and grade of its own, thus enabling the legislature to pass special laws 
for the government of any one of these cities under the guise of gen- 
eral legislation. This circumvention of the constitution of 1851 was 
finally brought to a halt by a supreme court decision® which held 
invalid the appointment and election of all municipal officers of the 
twelve major cities of the state, because they had been made pursuant 
to what the court found to be special acts of the legislature. 

Faced with the prospect of these major municipalities being 
without legal government, the General Assembly, at a special session 
called by the governor for that purpose, repealed all of the constitu- 
tionally obnoxious municipal statutes and enacted the Ohio Municipal 
Code of 1902, which is basically the same municipal code that is in 
effect today. This Code, because it was enacted prior to the adoption 
of article XVIII necessarily not only granted to municipalities all 





4 Ohio Const. art. XIII, § 1. [Corporate powers.] “The general assembly shall pass 
no special act conferring corporate powers.” 

5 Ohio Const. art. XIII, § 6. [Organization of cities, etc.] “The general assembly 
shall provide for the organization of cities, and incorporated villages, by general laws, 
and restrict their power of taxation, assessment, borrowing money, contracting debts 
and loaning their credit, so as to prevent the abuse of such power.” 

6 State ex rel. Knisley v. Jones, 66 Ohio St. 453, 64 N.E. 424 (1902). 
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their substantive powers, including the power to acquire and operate 
public utilities, but also in detail prescribed the village and city forms 
of government. 

The fact that the same form of government and substantive 
powers will not suffice for both a city of 5,000 population and a city 
of 100,000 or more population, became more and more apparent with 
each year of operation under the Municipal Code of 1902. Dissatis- 
faction with the Municipal Code of 1902 was especially strong in the 
larger cities which found it difficult to operate efficiently and impos- 
sible to provide many necessary municipal services because of the 
limited authority granted by the 1902 Municipal Code. The citizens of 
the larger cities were, at the same time, vehemently complaining of the 
then current practices of privately owned public utilities. 


Constitutional Convention Debates 


It was with this historical background in mind that the conven- 
tion of 1912 undertook the drafting of article XVIII. Professor 
Knight, who explained the proposed article XVIII to the constitutional 
convention, stated that the three chief purposes sought to be accom- 
plished in drafting the amendment were (1) to empower each munici- 
pality to adopt a form of government of its own choosing; (2) to give 
each municipality authority to carry out municipal functions without 
statutory authorization; and (3) to facilitate municipal ownership 
and operation of public utilities. 

The first objective of the amendment is, according to Professor 
Knight, accomplished by sections 2 and 7 of article XVIII which 
empower the electors of a municipality to establish the form of gov- 
ernment for the municipality by adopting a Charter pursuant to 
section 7 of article XVIII, or by adopting one of the optional forms 
of government’ established by the state legislature pursuant to section 
2 of article XVIII, or by inaction requiring the municipality to use 
the general statutory form of city government or village government, 
as the case may be, prescribed by the state legislature pursuant to 
section 2 of article XVIII. The second objective of the drafters of 
article XVIII was accomplished chiefly through ‘section 3 of article 
XVIII which confers upon municipalities all powers of local self- 
government. The third objective is achieved through sections 4, 6 
and 12 of article XVIII. 

Professor Knight pointed out to the constitutional convention 
that it would not be necessary to change the Municipal Code of 1902, 
if article XVIII was adopted, because municipalities that did not 
adopt a charter or an optional form of government would continue 





7 See, Ohio Rev. Code, c. 705. 
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to operate under the applicable general statutory form of government 
and that the various statutes, including those dealing with municipally 
owned public utilities, granting various substantive powers, even 
though they would become meaningless, would not have to be repealed. 

It is axiomatic that constitutional grants of authority cannot be 
limited or curtailed by the state legislature except as, and to the 
extent, authorized by the constitution. The framers of article XVIII 
were, of course, aware of this fundamental legal concept and, there- 
fore, in drafting said article, specifically authorized the state legisla- 
ture to limit such of the constitutional powers granted to municipalities 
therein as they thought should be subject to legislative control. Thus 
in section 3 of article XVIII the power of municipalities to adopt 
police regulations is made subject to the limitation that such regula- 
tions cannot be in conflict with state police regulations and in section 
13 the legislature is empowered to establish over-all limitations on the 
authority of municipalities to incur debts and to levy taxes and assess- 
ments. In construing this article of the constitution the “expressio 
unius exclusio alterius” rule applies and the power of the legislature 
to restrict the exercise by municipalities of the powers therein granted 
must be restricted to those powers of limitation expressly conferred 
upon the legislature by the provisions of article XVIII or any other 
applicable constitutional provision.* 


ACQUISITION OF UTILITIES 
Statutory Limitations 


Just three years after the adoption of article XVIII the supreme 
court considered the question of whether the state legislature could, 
by statute, limit the right of a municipality to acquire a public utility.° 
General Code section 3990, which was in effect at that time, provided 
that no village in which there was an existing gas or electric works 
could proceed to construct a new gas or electric works without first 
offering to buy the existing works. The Village of Orrville undertook 
to construct its own gas and electric works without first offering to buy 
the electric plant of the Massillon Electric & Gas Co. which was located 
in and served the village. In answer to the contention that the village 
could not proceed to construct a new electrical works without comply- 
ing with the provisions of section 3990 the court pointed out that 
section 4 of article XVIII confers upon municipalities plenary power 
to acquire and construct public utilities and that to the extent General 
Code section 3990 is inconsistent with that plenary grant of power 
it is unconstitutional. 





8 Fitzgerald v. Cleveland, 88 Ohio St. 338, 103 N.E. 512 (1913). 
® Dravo-Doyle Co. v. Orrville, 93 Ohio St. 236, 112 N.E. 508 (1915). 
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In State ex rel. Toledo v. Weiler,” the right of the state legisla- 
ture to indirectly limit or curtail the power of a municipality to 
acquire a public utility by prohibiting municipalities from using gen- 
eral obligation bonds as a means of financing the acquisition or con- 
struction of a public utility was argued. The city of Toledo desiring 
to acquire a transportation system for the benefit of the residents of 
that city undertook to finance the acquisition thereof by the issuance 
of general obligation bonds payable from real estate taxes. The 
statutes in effect at that time governing the issuance of generai obliga- 
tion bonds by municipalities provided that such bonds could be issued 
for certain specified purposes and no others. The acquisition of a 
transportation system was not one of the specified purposes. Re- 
spondents in this case were able to point to the provisions of section 
6 of article XIII and section 13 of article XVIII which specifically 
empower the state legislature to limit the power of municipalities to 
levy taxes and incur debts. It was conceded that the bonds proposed 
to be issued by Toledo involved both the incurring of a debt and the 
levy of taxes within the meaning of these constitutional provisions. 
Although not conceded it was obvious that if municipalities had no 
authority to issue general obligation bonds for the acquisition of a 
public utility the provisions of section 4 of article XVIII would be 
vitiated. 

The court approached the question from the standpoint that the 
provisions of section 4 of article XVIII are self-executing and confer 
upon municipalities plenary power to acquire public utilities, which 
power necessarily includes the authority to do all things that are 
essential to the acquisition of a utility. The court found that the 
issuance of general obligation bonds and the levy of taxes incident 
thereto was essential to the acquisition of a public utility and was, 
therefore, included in the power conferred by section 4 of article 
XVIII. Judge Matthias, speaking for the court, referred to the dis- 
cussions in the constitutional convention with respect to the financing 
of the acquisition of public utilities and said: 

As there suggested, the purpose of these constitutional amendments 

was to afford municipalities of the state the opportunity, when 

they should choose to do so, to own and operate their public utili- 

ties, and to confer upon them expressly and directly full power and 
complete authority to accomplish that purpose, the only reserva- 
tion being that they must recognize and respect the limitations of 

tax levies and indebtedness for local purposes prescribed by law. 

But this reservation does not authorize the legislature to annul or 


curtail the powers expressly granted by the Constitution. It may 
limit the levy of taxes and the extent of bonded indebtedness for 





10 101 Ohio St. 123, 128 N.E. 88 (1920). 
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local purposes, but it may not, either by action of inaction, pre- 
clude the exercise of power expressly conferred by the Constitu- 
tion, or deny the use of its revenues from taxation or its general 
credit for any purpose authorized by a constitutional provision or 
for any purpose within the powers of local self-government thereby 
conferred. It was not contemplated that any grant of power by the 
legislature was essential, nor that it should be permitted to deny or 
limit the purpose, but only prescribe the limitation of taxation 
and bonded indebtedness for all local purposes. 


This is undoubtedly one of the best pronouncements of the 
supreme court with respect to the meaning of the provisions of section 
6 of article XIII and section 13 of article XVIII empowering the 
state legislature to limit the authority of municipalities to levy taxes 
and incur debts and it unequivocally states that these provisions of 
the constitution do not empower the state legislature to withdraw 
from municipalities or to annul any of the powers granted by sections 
4 or 6 of article XVIII or any of the powers of local self-government 
conferred by section 3 of article XVIII, but only empowers the state 
legislature to prescribe over-all municipal debt and tax limitations 
for the purpose of insuring the financial solvency of municipalities. 
Unfortunately Weiler has not been followed uniformly by the courts; 
yet any other interpretation of these constitutional provisions results 
in vitiating or completely nullifying article XVIII. Section 4 of article 
XVIII confers upon municipalities the power to acquire and operate 
public utilities. Section 3 confers upon municipalities all powers of 
local self-government including the power of eminent domain, the 
power to contract, the power to levy taxes and the power to provide 
any improvements and services for the benefit of the people of the 
municipality which serve a proper public purpose." The construction 
of any public improvement and the furnishing of public services neces- 
sarily requires the expenditure of money which can be obtained, in 
the main, only through the levy of taxes or the incurring of debt, or 
both. If the state legislature is empowered by section 6 of article 
XIII and section 13 of article XVIII, as was contended unsuccessfully 
in Weiler, to say to municipalities, “you may only levy taxes and incur 
debts for those municipal public improvements or services specified by 
statute and no others,” article XVIII is rendered meaningless and 
municipalities have no constitutional home rule powers with respect to 
acquisition and operation of public utilities or any other municipal 
functions. 

It is axiomatic that constitutional provisions must be read in para 





11 State ex rel. Bruestle v. Rich, 159 Ohio St. 13, 110 N.E.2d 778 (1953); State 
ex rel. Gordon v. Rhodes, 156 Ohio St. 81, 100 N.E.2d 225 (1951); State ex rel. Fitz- 
gerald v. Cleveland, 88 Ohio St. 338, 103 N.E. 512 (1913). 
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materia and that-one constitutional provision cannot be construed as 
repealing or nullifying another constitutional provision unless no other 
construction is possible. This is especially true when the constitutional 
provisions to be construed have all been adopted at the same time as 
part of one article of the constitution as were sections 3, 4 and 13 of 
article XVIII. The Weiler decision gives full force and effect to all 
the provisions of article XVIII and is, therefore, consonant with all 
recognized rules of constitutional and statutory interpretation. Any 
other construction of section 13 of article XVIII would emasculate or 
annul the provisions of sections 3, 4 and 6 of article XVIII and 
could not be justified as a matter of law or of common sense. 

It is not intended here to contend that Ohio municipalities are in 
any sense independent of the State of Ohio but it is contended that 
Ohio municipalities are in many matters empowered by the constitution 
to act independently of the state legislature. It is conceded that Ohio 
municipalities are, in all matters, subject to the control of the state. 
This is not, however, equivalent to saying that municipalities are 
subject to the state legislature. The legislature is not the state. It is 
only one of the state agencies created and empowered by the constitu- 
tion. The people, the source of all state power, speak through the con- 
stitution and the legislature can operate only in the sphere assigned it 
by the constitution. The people of Ohio, through their constitution, 
have given municipalities the authority to acquire and operate public 
utilities subject only to those limitations set forth in the constitution 
and the state legislature can only limit such constitutional grant of 
power to the extent it is specifically, or by necessary implication, au- 
thorized to do so by the constitution. 


The Use of Eminent Domain in Acquisition 


The growth of air transportation has given rise to the very 
interesting and important legal question of whether a municipality 
desiring to construct an airport outside its corporate limits has the 
power to appropriate property already devoted to a public use. There 
is no question that an airport is a public utility within the meaning of 
section 4 of article XVIII,’? and that section 4 confers upon munici- 
palities the power to acquire by eminent domain property needed for 
a municipal public utility even though the property is located outside 
the municipal corporate limits.’* 


12 Toledo v. Jenkins, 143 Ohio St. 141, 54 N.E.2d 656 (1944); Chandler v. Jackson, 
121 Ohio St. 186, 167 N.E. 396 (1929). 

13 Bruestle v. Rich, supra note 11, at page 32, 101 N.E.2d at 789, where the court 
says, after determining that section 3 of article XVIII confers upon municipalities the 
power of eminent domain, “Any doubt as to this is completely dispelled by the provi- 
sions of Sections 4 and 10 of Article XVIII, each of which purports to extend the 
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This question is presently being litigated by the City of Cincinnati 
and the Village of Blue Ash in a case in which Cincinnati is attempting 
to appropriate for airport purposes an easement for street purposes 
belonging to the Village of Blue Ash. Here we have a novel situation 
where a city, having an unlimited grant of constitutional power to 
acquire property outside its corporate limits for airport purposes, is 
attempting to appropriate from a village, which also has an unlimited 
constitutional power of eminent domain, property presently devoted to 
street purposes. It is the city’s contention that under such circum- 
stances the court must examine the facts and determine which public 
need is paramount in the particular case and that paramount public 
need controls. The village, on the other hand, argues that property 
devoted to an existing public use cannot be acquired for another 
public use irrespective of the question of how unimportant the existing 
public use is to the public and how important to the public welfare 
the proposed public use may be. There is a series of Ohio cases which 
hold that where the power of eminent domain has been delegated by 
the General Assembly to a corporation or political subdivision such 
delegated power of eminent domain does not include the right to take 
property already devoted to a public use, where such taking would 
destroy the prior public use, unless the right to take such property is 
expressly or implicitly conferred. This rule of law is not applicable, 
however, to a case where a city is not relying on any delegated power 
of eminent domain but instead a direct grant of the power of eminent 
domain from the people of the state of Ohio through the constitution 
which confers upon the city the same power of eminent domain that 
is possessed by the state itself and which cannot be limited by the 
state legislature."* 


As previously noted, in Weiler the supreme court held that section 
4 of article XVIII confers upon a municipality all the power and 
authority necessary to acquire or construct a public utility either 
inside or outside its corporate limits as long as the service of such 
utility is to be used by the people of the municipality. Because of 
the high landing and takeoff speeds of modern aircraft, modern air- 
ports must be large enough to provide runways in excess of 8,000 
feet in length. Because of the fact that most cities that require the 
services of airports are densely populated, it is necessary, from an 
economic point of view, to locate such airports in the areas outside 
the city which are sparsely populated. In the sparsely populated areas 
it is impossible, because of the length of the runways required, to 





authority of a municipality to exercise the power of eminent domain beyond such 
authority as would be included within the foregoing words of Section 3 of that Article.” 
14 Bruestle v. Rich, supra note 11. 








398 OHIO STATE LAW JOURNAL (Vol. 21 


construct an airport without acquiring in some manner, either by 
appropriation or vacation, parts of existing street systems. If the 
streets cannot be vacated then they must be appropriated or there 
can be no airport. It might be said, with respect to such a case, that 
the city should locate its airport in an unincorporated area. The facts 
of the Cincinnati case are, and this would probably be true of many 
other cases, that the area in which the airport is located was unin- 
corporated at the time the city began the airport project and that the 
incorporation was effected primarily for the purpose of blocking the 
airport. 

Since practically all, if not all, commercial airports in the state 
of Ohio are municipally owned, the importance of this legal question 
in the future of air transportation in Ohio cannot be understated. The 
problem cannot be resolved by an act of the state legislature because 
the legislature cannot confer upon municipalities broader powers of 
eminent domain for the acquisition of property for airports than is 
already conferred by section 4 of article XVIII, nor can the legisla- 
ture limit or curtail the village’s power of eminent domain to appropri- 
ate property for street purposes conferred by section 3 of article 
XVIII."° This is a question pure and simple of a conflict between 
the exercise of constitutional powers by two different municipalities 
and must be resolved by the courts construing and properly applying 
the provisions of the constitution. 

If it is true that laws, whether constitutional or statutory, should 
be interpreted if at all possible to produce results which are reason- 
able, the city should prevail in its efforts to appropriate street right- 
of-way if it can show that the public need for the airport is greater 
than the public need for the street right-of-way in question.’® In 
order to demonstrate that the use for airport purposes of the right-of- 
way in question is paramount to the street use it should be sufficient 
to show that an airport is needed, that this is a logical place to put 
the airport and that the street right-of-way in question can be 
abandoned or relocated without seriously interfering with the public’s 
need for an adequate street system. The question of whether, generally 
speaking, the need for airports is paramount to that for streets from 
the point of view of public necessity or accommodation is not a factor. 

Courts outside the state of Ohio have passed upon this question 
and have applied what might be called the rule of reason or the rule 
of paramount necessity. In these cases the courts recognize the general 





15 Jbid. 

16 There is no question with respect to the rights of abutting property owners 
because their property can be appropriated for airport purposes and in the instant case 
it has already been appropriated and is owned by the city. 
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proposition that normally property already devoted to a public use 
cannot be acquired for another public use if the new use will destroy 
the old. However, the courts recognized that there are cases where 
relatively unimportant portions of streets would have to be acquired 
for airports or some other public purpose for which there was a great 
public need and that under such circumstances it would be judicial 
nonsense to hold, in the absence of any constitutional prohibition or 
valid statutory prohibition, that the existing public use could not be 
appropriated for a new public use for which there was a greater public 
need or demand. Based upon this reasoning these courts uphold the 
right of a municipality to appropriate portions of streets for airport 
purposes in those cases where it could be demonstrated that the 
airport would serve the general public and that the abandonment or 
relocation of the street in question would involve merely a minor 
inconvenience to the general motoring public even though it might 
entail a major inconvenience to some small portion of the public.’ 


OPERATION OF UTILITIES 


The right of the legislature to directly limit or restrict the opera- 
tion of municipally owned public utilities is governed by the same 
principles of law that have been heretofore discussed in connection 
with the acquisition of public utilities by municipalities. The fact, 
however, that the state legislature has no right to directly restrict or 
limit the power of municipalities to operate utilities does not mean 
that municipally owned utilities are free of all regulation. A municipal 
utility, with respect to consumers within the municipality or within 
areas having contracts for the utility’s service with the municipality, 
has the same common law duty of rendering service on a reasonable 
and non-discriminatory basis as have privately owned utilities. Fur- 
thermore, the state, in the exercise of its police power, can impose 
restrictions and limitations upon customers of municipal utilities, as 
citizens of the state, and thus indirectly affect the operation of munici- 
pal utilities. 

Statutory Restrictions 


In a long series of decisions the supreme court has struck down 
all of the various statutory provisions purporting to regulate or limit 
the power of a municipality to operate public utilities. In Camp Lodge 
Association’* the provisions of former General Code section 3963 
requiring municipalities to furnish free water to certain eleemosynary 
institutions was declared invalid. A provision of the same section 





17 City and County of Denver v. Board of County Com., 156 P.2d 101, 113 Colo. 
150 (1945); Howard v. Atlanta, 190 Ga. 730, 10 S.E.2d 190 (1940). 
18 102 Ohio St. 207, 131 N.E. 349 (1921). 
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requiring municipalities to furnish water free of charge to public 
schools within the municipality was struck down in a later supreme 
court case.’* The Pfau case*® upheld the validity of an ordinance of 
the City of Cincinnati making a property owner responsible for water 
bills of his tenants despite the contention that the ordinance was in- 
consistent with certain statutory provisions. In Schwenck™' the 
supreme court upheld the right of a municipality to furnish free 
municipal electric plant service to agencies of the city notwithstanding 
the language of certain statutory provisions which could have been 
construed as prohibiting such practice. The provision of Revised 
Code section 743.13 requiring municipalities furnishing water services 
to consumers outside the municipality to observe a 10% maximum 
rate differential between consumers inside and outside the municipality 
was nullified in McCann.” 

The question of whether the state legislature can make the rates 
charged by municipal utilities subject to regulation by the Public 
Utilities Commission of Ohio has, of course, never been considered 
by the courts since no legislation has ever been enacted purporting 
to grant this authority to the Public Utilities Commission. It would 
seem clear, from the cases heretofore cited and from an analysis of 
the basic principles upon which government regulation of public 
utilities is predicated, that the General Assembly would have no 
authority to subject municipal utilities to rate regulation by the 
Public Utilities Commission or any other state regulatory body. 

Ordinarily public utilities cannot operate without special grants 
of authority from government. Most utilities require grants from 
government of the power of eminent domain and the right to use 
public streets for utility installations. As a condition to the grant of 
these and other privileges the governmental body granting them 
retains the right to control the utility in order to prevent any abuse 
by the utility of the granted powers. Thus the state legislature can, in 
granting certain powers to a privately owned public utility, say to the 
utility that the powers are granted subject to the condition that the 
utility operate in conformity with regulations fixed by the legislature. 
Municipal utilities, however, do not derive their power to operate 
from the state legislature but instead obtain such authority directly 
from the constitution. What the state legislature grants it can grant 
on conditions. What the constitution grants cannot be limited or 
regulated by the state legislature unless, and only to the extent, legis- 





19 Board of Ed. v. Columbus, 118 Ohio St. 295, 160 N.E. 902 (1928). 
20 142 Ohio St. 101, 50 N.E.2d 172 (1943). 

21 166 Ohio St. 415, 143 N.E.2d 586 (1957). 

22 167 Ohio St. 313, 148 N.E.2d 221 (1958). 








1960] PUBLIC UTILITIES 401 


lative regulation is authorized by the constitution. As previously 
pointed out, there is nothing said in the constitution to indicate that 
the powers therein granted to municipalities to operate utilities are 
subject to regulation or limitation by the state legislature. Hence, 
it would appear that the General Assembly has no power to limit or 
restrict, by regulation or otherwise, the power and authority of a 
municipality to operate a public utility for the purpose of supplying 
the product thereof to such municipality and its citizens, or selling 
and delivering to others the surplus product or service of such utility, 
pursuant to the provisions of sections 4 and 6 of article XVIII. 

There is language in some opinions of the supreme court”* which 
seems to say that the General Assembly may merely regulate but not 
restrict or limit the power of municipalities to operate public utilities. 
However, as was pointed out by Judge Taft in McCann,™ every 
regulation limits or restricts something and “if a so-called mere statu- 
tory regulation of the General Assembly limits or restricts a power 
conferred by section 4 or section 6 of Article XVIII, it can be no 
more valid or effective than a direct statutory prohibition or limita- 
tion on such constitutionally granted power.” 


Other Restrictions 


Municipalities are created, at least in part, for the benefit of and 
to serve the residents thereof and the owners of property therein. The 
residents of a municipality have constitutional rights which obviously 
cannot be ignored by a municipality in the operation of a public 
utility. Among these rights are the right to have municipal utilities 
furnish their services or products to the inhabitants of the munici- 
pality on proper terms and conditions, without discrimination and at 
rates which are reasonable.” Although these constitutional rights of 
the inhabitants of municipalities cannot be protected by legislative 
regulation they can be and are protected by the judicial branch of 
the state in the same manner as other constitutional rights are 
protected. 





23 City of Akron v. Public Utilities Com., 149 Ohio St. 347, 78 N.E.2d 890 (1948) ; 
Western Reserve Steel Co. v. Village of Cuyahoga Heights, 118 Ohio St. 544, 161 N.E. 
900 (1928) ; Butler v. Karb, 96 Ohio St. 472, 117 N.E. 953 (1917). 

24 167 Ohio St. at 316, 148 N.E.2d at 224. 

25 Western Reserve Steel Co. v. Cuyahoga Heights, supra note 23; Butler v. Karb, 
supra note 23. In considering this case it must be remembered that it was decided at 
a time when the supreme court was of the opinion that it was necessary for a munici- 
pality, in order to gain the benefits of the home rule amendment, to adopt a charter. 
In a later decision, Perrysburg v. Ridgeway, 108 Ohio St. 245, 140 N.E. 595 (1923), the 
supreme court held that the adoption of a charter is not a prerequisite to a munici- 
pality’s exercising the substantive powers of home rule conferred by article XVIII. 
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Although a municipality has an obligation and duty to furnish 
the service or products of its municipal utilities to consumers within 
the municipality on a fair and impartial basis, it has no obligation, in 
the absence of contract, to furnish the services or products of its 
municipal utilities to consumers outside the municipality. Since the 
municipality has no obligation, in the absence of contract, to furnish 
the products of its municipal utilities to consumers outside the munici- 
pality, such services or products can be furnished on any basis the 
municipality may select. 

In Indian Hill Acres,”® the owner of property outside the corporate 
limits of a city sought to require the city to furnish water to such 
property. The city for many years had furnished water to the unin- 
corporated areas of the county pursuant to a contract which termi- 
nated in 1946. Thereafter, the city determined that it would continue 
to furnish water to existing consumers in the unincorporated area of 
the county but would not furnish water to any new consumers unless 
the consumers agreed to annex to the city. Indian Hill Acres, Inc., 
had subdivided its property and installed therein, under city inspec- 
tion and supervision, water mains which it desired to connect to water 
mains in the county carrying city water. The city refused to permit 
the company’s water mains to be connected to such county water 
mains because the company refused to agree to annex its property to 
the city.27 The company thereupon brought suit to require the city 
to permit the connection of the company mains to mains carrying city 
water. The court of appeals held for the company on the theory that 
once a municipality undertakes to serve water to a particular area it 
has the duty to continue to furnish such water not only to existing 
consumers in the area but also new consumers in the area on a fair 
and impartial basis. The supreme court reversed, holding that in the 
absence of a contract a municipality has no duty to furnish water to 
consumers outside its corporate limits. In answer to the argument 
that the city’s policy deprived the residents of the area of their right 
to determine whether, or not they wished to be annexed to the city, 
the court merely pointed out that the city’s policy did not compel 
annexation and the difficulties entailed in obtaining some other source 
of water supply constituted merely an economic problem that might 
influence the residents of the area with respect to the desirability of 
annexing to the city. 





26 149 Ohio St. 461, 79 N.E.2d 319 (1948). 

27 It is interesting to note the facts of this case bring it squarely within Ohio Rev. 
Code, § 743.13 which provides that when a person at his own expense has laid and 
extended water mains beyond the limits of the municipal corporation, under the super- 
vision and inspection of the municipal corporation the municipality shall furnish water 
to the property owners served by such mains. 
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In subsequent cases the right of a municipality to discontinue 
water service to a consumer who had agreed to and then refused to co- 
operate in effecting the annexation of his property to the municipality 
was upheld on the basis that in the absence of a contract a municipality 
has no duty to furnish water service to consumers outside its corporate 
limits.”* 

Where a municipality enters into a contract with another political 
subdivision pursuant to which the municipality is to furnish the 
product or service of its utility to the inhabitants of the other political 
subdivision, the municipality is, of course, bound by the provisions of 
the contract. In Western Reserve Steel Co.,”* the supreme court went 
a step further and announced the principle of law that where a munici- 
pality contracts to supply water to the public of another municipality, 
it dedicates itself to the service of the public of such other munici- 
pality, and while it may limit, by contract, the scope and extent of its 
duty to the municipality as such, it cannot, while enjoying the privi- 
lege and immunities of a public utility, by such contract absolve itself 
from the duties toward such public that are cast upon it by law by 
reason of such dedication. In that case a city contracted with a 
village to furnish the village with water. The contract provided, that 
in the event of any delinquent accounts within the village, the village 
would pay such amounts to the city and that upon request of the 
village the city would terminate water services to any premises within 
the village to which water had been furnished but not paid for. A 
consumer of water within the village went bankrupt owing the city 
for water furnished. The village paid the city the amount due and at 
the direction of the village the city discontinued water service to the 
premises. The property was then sold to the steel company by the 
trustee in bankruptcy and the city refused to furnish water thereto 
unless the delinquent water bill was paid to the village. The court 
held that the village had no right to make the steel company respon- 
sible for the debt of the former bankrupt owner of the premises in 
question and ordered the village and city to furnish water to the 
company.*” 

Although the result reached in this case was undoubtedly correct 
it seems that a better approach to the problem would have been that 
the village, in contracting for a water supply for the inhabitants 
thereof, owed an obligation to the consumers of the village not to 





28 Merkel v. Kellogg, C. P. Hamilton Co., Ohio, Case No. A-115602, Ct. App. 
Case No. 7243, cert. denied, Supreme Court of Ohio Case No. 32292. 

29 118 Ohio St. 544, 161 N.E. 920 (1928). 

30 It was not contended and could not have been contended in this case that the 
water bill was a lien on the real estate in question. 








404 OHIO STATE LAW JOURNAL [Vol. 21 


enter into any contract which would be discriminatory with respect to 
any inhabitants of the village. The provisions of the contract in ques- 
tion would be invalid, not by reason of any obligation of the city to 
consumers within the village, but by reason of the obligation of the 
village not to enter into any contract which would discriminate against 
any inhabitants of the village. The court, of necessity, recognized that 
the provision of the contract in question was not for the benefit of the 
city but solely for the benefit of the village and violated the village’s 
obligation not to discriminate among its own inhabitants. The in- 
validity of this provision of the contract could not, of course, give the 
city any right to terminate the agreement because it did not affect 
any contract rights of the city and, therefore, the order requiring the 
city to furnish water to the company was proper. 

This case does not hold, and cannot be construed as holding, in 
spite of some broad language in the opinion and syllabus, that a 
municipality contracting to furnish water service to another munici- 
pality must furnish the inhabitants of such other municipality water 
under the same terms and conditions that it furnishes water to its 
own inhabitants. It merely holds that where a municipality contracts 
to furnish water to another political subdivision it must furnish such 
service to all consumers within such other political subdivision on the 
same basis. If, for example, the court were to hold that the rates 
charged by a city pursuant to a contract to furnish water to consumers 
within another political subdivision were too high and thus invalid, 
the whole contract would be ineffective and the obligation of the city 
to furnish water would be terminated. This result would necessarily 
follow from the application of basic principals of law governing 
contracts. 

UsE oF REVENUES 


The one field of municipal public utility law in which the decisions 
of the courts have been adverse to the operating municipalities is that 
of the use of utility revenues for general municipal purposes. In a 
series of cases beginning with Roettinger,*' the supreme court has 
uniformly upheld the right of the state legislature to prohibit the use 
of surplus public utility revenues for general municipal operating 
purposes. The thesis upon which the court has sustained such statutes 
is that a charge for a municipal utility product or service in excess of 
the amount necessary to cover the cost of the product or service 
amounts to a tax that can be limited or prohibited by the state legisla- 
ture under the provisions of section 13 of article XVIII and section 6 





31 105 Ohio St. 145, 137 N.E. 6 (1922); Hartwick Realty Co. v. City of Cleveland, 
128 Ohio St. 583, 192 N.E. 880 (1934); City of Lakewood v. Rees, 132 Ohio St. 399, 8 
N.E.2d 250 (1937). 
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of article XIII of the constitution. This proposition is unsupportable 
either as a matter of law or common sense. 


In Roettinger the court found that the statute now designated 
Revised Code section 743.05 prohibits a municipality from using water 
works revenues for other than water works purposes. In considering 
the merits rather than the efficacy, which seemingly is unimpaired, 
of Roettinger it must be kept in mind that the court was considering 
one of a series of statutes passed by the state legislature prior to the 
adoption of the home rule amendment which were, at the time of their 
passage, admittedly the only authority for a municipality to operate a 
water works and which, because of the dependency of municipalities 
upon the largess of the state legislature at the time of the enactment 
of such statutes, could limit and curtail municipal public utilities 
operations in any manner the state legislature deemed appropriate. 


The statute considered in Roettinger did not specifically prohibit 
the use of water works revenues for general municipal purposes. To 
find such prohibition in the statute required interpretation and search 
for legislative intent. Judge Marshall, speaking for the court, said: 


It is urged on the one hand that the statute does not expressly 
forbid the use of surplus for general municipal purposes and that 
in the absence of such prohibition the power must be held to exist. 
It is urged on the other hand that the city has only such power 
over rates and charges as the legislature has expressly conferred, 
and that the construction of the Act must be the same as if the 
word “only” was inserted therein. The latter rule of construction 
must be adopted, otherwise the entire sentence is rendered meaning- 
less. Unless the section holds the city strictly to the purposes 
therein named, and if the city authorities may add any other uses 
and purpose in expending the surplus, the question must arise 
whether any limitations are legally imposed upon the city in the 
employment of such surplus. Such a construction must necessarily 
lead to absurd results. Municipalities get their authority for levy- 
ing taxes and raising revenues from the legislature, and the legisla- 
ture must be held to have the power to place proper limitations 
thereon. 


In answer to the contention that the statute in question has 
been superseded or nullified by the adoption of article XVIII, Judge 
Marshall opined: 


It is important at this point to inquire into the nature of rates and 
charges which are in excess of an amount sufficient to pay the cost 
of the operation of the water works and to make provision for 
repairs, renewals, extensions, new construction, and interest and 
principal of debt arising out of the construction. While it is uni- 
versally conceded that rates and charges not in excess of the 
amount necessary to meet such purposes are not classified as taxes, 
it does not follow that such excessive amounts would not be classi- 
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fied as taxes. . . . It is apparent that any effort upon the part of 
any municipality to deliberately impose rates and charges for 
water supply, not for the purpose of covering the cost of furnish- 
ing and supplying the water, but for the purpose of making up a 
deficiency in general expenses of the municipality, and which can- 
not be met within the limitations of taxation otherwise provided, is 
to that extent an effort to levy taxes, and, to the same extent, an 
effort to evade the statutory and constitutional limitations upon 
that subject. . . . It seems very clear on the other hand that by 
virtue of the provisions of Article XII and Section 13 of Article 
XVIII, the legislature has power to place limitations thereon; and 
the provisions of Section 3959 are in the nature of such limitations. 


Referring then to the power conferred upon municipalities by sections 
4 and 6 of article XVIII of the constitution and admitting that the 
state legislature has no authority to pass any law interfering with or 
burdening municipal operation of public utilities and stating that the 
court did not intend to in any way alter, amend or detract from either 
the letter or the spirit of the home rule provisions of the constitution, 
Judge Marshall averred: 
If it has been intended by the people that municipalities should 
have full control over the matter of rates and charges and if it had 
been believed by the people at the time the home rule provisions 
were framed and adopted that control over rates and charges were 
necessary to the complete acquisition, construction, owning, leasing 
and operating of a public utility, it would have been a very simple 
matter to have added such provisions. May it not be assumed that 
having failed to do so, the people foresaw the very thing which has 
actually happened? It is not difficult to see at this time that to 
give municipalities full control over rates and charges for a public 
utility municipally owned would cause all limitations upon taxation 
to become entirely meaningless and futile. 


Conceding Chief Justice Marshall’s stature as an Ohio jurist, it 
is submitted that his opinion in Roettinger and the decision of the 
court in that case are devoid of merit. 

In the first place it was only by a strained construction of the 
statute in question that the court could find therein a prohibition 
against municipal use of water works utility revenues for general 
municipal purposes. Such a construction of the statute is difficult to 
justify especially in view of the fact that the statute when enacted, 
prior to 1912, was intended to be and was a grant of authority and 
not a limitation on a pre-existing authority; and in view of the further 
fact that the court’s interpretation creates a statutory limitation upon 
a constitutional power conferred upon municipalities after the passage 
of the statute. It is difficult to understand how the court in construing 
this statute could find a legislative intent to limit a future grant of 
constitutional power to municipalities even if, as was not the case 
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with respect to the statute under consideration, the legislature had the 
constitutional power to limit the subsequent constitutional grant of 
power. 

Secondly, how could the court say that municipalities “derive 
their authority for levying taxes and raising revenues from the legisla- 
ture” in view of the court’s earlier decision in Carrel and later deci- 
sions in other cases specifically holding that municipalities derive their 
authority to levy taxes from section 3 of article XVIII.** 

Thirdly, how can it be contended that excessive rates for utility 
products or services are taxes? Admittedly municipalities in the 
operation of public utilities operate in a proprietary capacity in much 
the same manner as privately owned public utilities except with 
respect to legislative regulation. Furthermore, it must be conceded 
that the establishment of public utility rates is not a legislative func- 
tion, otherwise privately owned public utilities could not establish 
such rates. Furthermore, under the general forms of government 
provided by statute for cities and villages municipal public utility 
rates are not even fixed by the legislative authority of the city or 
village but by administrative authorities, which fact proves that the 
members of the state legislature, at that time, were of the opinion that 
the establishment of public utility rates is not a legislative function.** 
Unquestionably the levy of taxes is a legislative function and taxes 
cannot be imposed by an administrative officer. How then, can it be 
argued that excessive public utility rates imposed by municipal ad- 
ministrative officers are taxes any more than excessive public utility 
rates fixed by privately owned public utilities are taxes? If the rates 
charged by the municipal utility to consumers within the municipality 
are proper and a cash surplus is created by reason of higher rates 
charged to consumers outside the municipality, can it be contended 
that the higher rates charged to consumers outside the municipality 
are taxes? What justification, either in law or common sense, is there 
for Judge Marshall’s position? 

Fourthly, even Judge Marshall would not go so far as to specifi- 
cally say that a statute prohibiting the use of a utility surplus for 
general municipal purposes was a limitation on the power of mu- 


32 State ex rel. Zielonka v. Carrel, 99 Ohio St. 220, 124 N.E. 134 (1919). Also, 
see Clark v. Cincinnati, 163 Ohio St. 532, 127 N.E.2d 363 (1955); Angell v. Toledo, 
153 Ohio St. 179, 91 N.E.2d 250 (1950); Marion Foundry Co. v. Landes, 112 Ohio St. 
166, 147 N.E. 302 (1925); Globe Security and Loan Co. v. Carrel, 106 Ohio St. 43, 138 
N.E. 364 (1922). 

33 Ohio Rev. Code, §§ 743.04 and 735.29 which confer upon administrative officers 
of cities and villages the right to fix public utility rates. See also Ohio Rev. Code, 
§§ 731.01 and 731.09 which state that the legislative authority of cities and villages are 
vested in the city and village councils. 
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nicipalities to levy taxes within the meaning of the provisions of 
section 13 of article XVIII. He would only go so far as to say that 
such statute was “in the nature of such limitations.” 

Fifth, Judge Marshall’s statement that section 4 of article XVIII 
does not confer upon municipalities the right to prescribe rates and 
charges for utility services and products is entirely untenable. In 
considering this matter it is helpful to remember that section 3 of 
article XVIII confers upon municipalities all powers of local self- 
government which includes the power to operate public utilities for 
the benefit of the inhabitants of the municipality.** To be absolutely 
sure that municipalities would be able to operate public utilities free 
from the control of the state legislature, the drafters of article XVIII 
granted additional authority to municipalities in sections 4, 6 and 12 
of article XVIII to acquire and operate utilities. 

Even a cursory perusal of sections 4 and 6 of article XVIII 
clearly reveals the fact that those sections confer upon municipalities 
the power to establish rates and charges for utility services and 
products. All the supreme court decisions dealing with the operation 
of municipal public utilities recognize this fact except Roettinger and 
the two cases that echo that decision. Any other interpretation of 
section 4 of article XVIII renders the four sections of article XVIII 
dealing with municipal ownership and operation of public utilities 
meaningless because if municipalities do not have constitutional power 
to prescribe rates and charges for municipal public utility services and 
products, there is no effective constitutional grant of power to munici- 
palities to acquire and operate such utilities. As stated in Weiler and 
other decisions cited previously herein, section 4 confers upon munici- 
palities the power to do all things necessary for the acquisition and 
operation of a public utility and no one can contend that fixing rates 
and charges to be collected for services rendered and products sold 
is not absolutely essential to the acquisition and operation of every 
public utility. 

The only logical and proper approach to the question presented 
in Roettinger is to first recognize, as the supreme court has in prac- 
tically all of the other decisions dealing with municipal utilities, that 
section 4 of article XVIII confers upon municipalities the right to 
establish rates and charges for public utility services and products; 
and then proceed to a determination of whether the constitution au- 
thorizes the legislature to limit or curtail this constitutional grant of 
authority. If this proper approach is utilized then, paraphrasing Judge 
Marshall’s language, it can be appropriately said that if the people 
had intended to give the state legislature the authority to limit a 





34 McCann v. Defiance, 167 Ohio St. 313, 148 N.E.2d 221 (1958) ; supra note 11. 
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municipality’s power to prescribe public utility rates they would have 
said so in section 13 when they gave the legislature the authority to 
limit a municipality’s power to levy taxes and assessments and incur 
debts. 

The last statement of Judge Marshall that cannot go unchallenged 
is “that to give municipalities full control of rates and charges of a 
public utility, municipally owned, would cause all limitations upon 
taxation to become utterly meaningless and futile.” As previously 
pointed out, excessive utility charges by municipalities imposed upon 
consumers which the municipality has a duty to serve can be enjoined 
by judicial proceeding. But even irrespective of this, section 13 of 
article XVIII and section 6 of article XIII do not empower the state 
legislature to limit or curtail the authority of a municipality to pre- 
scribe utility rates for municipally owned utilities but only empowers 
that body to limit municipal taxes and assessments. A charge for 
public utility services is not a tax, irrespective of what the supreme 
court has said. The supreme court by its ipse dixit cannot convert 
such charges into taxes any more than it can convert anything else 
into what it is not by a mere ipse dixit. In effect what the supreme 
court did in Roettinger was to rewrite the constitution so as to carry 
out the desires of the court rather than the people who adopted it. If 
applying the provisions of article XVIII as adopted by the people 
produces undesirable results, the remedy is not judicial amendment 
of the constitution. 

In spite of the obvious inconsistencies of the thesis upon which it 
is based with other pronouncements of the supreme court, Roettinger, 
nevertheless, upholds the right of the General Assembly to prohibit 
the use of public utility revenues for general municipal purposes on 
the grounds such legislation is a proper limitation upon the power of a 
municipality to levy taxes and is the law in this state. 


CONCLUSION 


Overall, the supreme court decisions dealing with the power of 
municipalities to acquire and operate public utilities under the provi- 
sions of article XVIII have fairly and properly applied the pertinent 
provisions of the constitution except with respect to the use of surplus 
utility revenues. The constitutional provisions as adopted by the 
people were intended to and do give municipalities the right to operate 
public utilities without let or hindrance of the General Assembly and 
the courts have so construed these provisions. Whether it is wise to 
limit or prohibit state interference with municipal public utility opera- 
tions is, of course, a political rather than a legal question. One thing, 
however, seems certain in this day and age of gigantic federal govern- 
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ment and huge state governments, the individual has less and less to 
say with respect to federal and state questions. It is only at the local 
level that the individual has much hope of presenting his views and 
opinions in governmental matters. If one adopts the philosophy that 
government should be kept as close to the people as possible, it 
certainly is entirely proper that municipally owned public utility 
operations should be governed by the municipality, and not the state 
legislature, for only in this way will the voice of the individual, as a 
practical matter, ever be heard or have any affect upon the operation 
of municipally owned utilities. 











THE ROLE OF ASSESSMENTS IN MUNICIPAL 
FISCAL POLICY IN OHIO 


WILLIAM W. STANHOPE* 


The purpose of this article is to consider the proposed use of 
assessments by municipalities in Ohio for the improvement, construc- 
tion and extension of facilities and services and the relationship of 
their use in connection with the overall fiscal policy of the munici- 
pality concerned. 

Fiscal policy can only be determined after a study of the basic 
needs of the municipality. It is based upon the current operating re- 
quirements plus the anticipated requirements if expanded growth is 
expected, for current operations, and the requirements for expansion 
of services and facilities such as water, sewer, streets and sidewalks, 
to enumerate a few, in conjunction with the growth. In addition, as 
a part of this policy, consideration must be given to capital improve- 
ments that may be necessary. These should be included in the plans 
so that when policies are established, consideration will have been 
given to all of the municipal needs that can reasonably be anticipated 
in light of the present conditions and trends. 


Certainly one of the major problems of all urban areas is the 
burgeoning population that creates problems of adequate healthful 
living accomodations, adequate supplies of water, and adequate facili- 
ties to handle sewage disposal without contaminating the living area. 
In addition, the problem of roads, streets, freeways and expressways 
add to the complexity of the problems of even the moderate sized 
community. Not so many years ago, this same area upon which these 
municipalities stand was inhabited by Indian tribes, who, when their 
village had remained at one point long enough to foul up the area, 
would move to another point, sufficiently distant to let nature take 
care of their former site. This we can no longer do. 

As a part of the formulation of plans preceding the adoption of 
a fiscal policy, attention must be given to the overall costs of the 
anticipated requirements on a year to year basis, as well as on a long 
term basis, to determine what funds may be available to the municipal 
corporation for its activities. Special attention must be paid to the 
direct debt limitation’ and the indirect debt limitation,? the first of 
which exempts special assessment bonds,’ and the latter of which in- 





* Director of Law, Chillicothe, Ohio. 
1 Ohio Rev. Code § 133.03 (1959). 
2 Ohio Const. art. XII, § 2 (1912). 
3 Ohio Rev. Code § 133.02 (1959). 
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volves and limits all unvoted bonds,* and the provisions of article 
XII, section 11 of the Ohio Constitution which provides that no 
bonded indebtedness shall be incurred or renewed unless provision is 
made in the legislation providing for such debt for the levy and col- 
lection of annual taxes sufficient to pay the interest on the debt and to 
create a sinking fund for its final redemption at maturity. 

Special attention must also be paid to any other requirements that 
can reasonably be anticipated and which may require the municipality 
to exercise its power to borrow money in order to accomplish such 
projects. These could interfere with other projects, unless closely cor- 
related. The various other means of financing major projects, both 
within and without the constitutional debt limitations, must also be 
considered to determine the most feasible plan in establishing the 
municipality’s fiscal policy. An example of this would be the decision 
to issue mortgage revenue bonds for the construction of off-street 
parking facilities, rather than to use non-voted general obligation 
bonds even if they were available within the debt limitation. This 
is now allowed under the theory that the debt created thereby is not 
a “debt” in the technical sense of the constitutional provision and is 
not subject to the limitations of article XII, section 2, of the Ohio 
Constitution.® 

By these means, the full borrowing power of the municipality can 
be wisely used in the establishment of a fiscal policy to meet its needs. 

Consideration must also be given to the use of voted levies for 
specific purposes to further conserve the power to borrow within the 
debt limitations imposed. These will usually meet with general public 
approval if the plan is wisely prepared and effectively presented. 

After consideration of the overall requirements, the assessment 
policy can then be fitted into the overall fiscal policy of the munici- 
pality. The nature of assessments and their limitation must be ex- 
amined to see when they can best be used in the implementation of 
the fiscal policy, both before and after its adoption. 

An assessment has been defined as “a special and local charge 
levied upon property especially benefited by a public improvement 
for the purpose of paying a portion of the cost of such improve- 
ment.”® 

The present principal enabling statute is Ohio Revised Code 
section 727.01, which attempts to enumerate the various public im- 
provements for which assessments may be levied against benefited 
property. However, such enumeration has been held to be directory 





4 State ex rel. Portsmouth v. Kountz, 129 Ohio St. 272, 194 N.E. 869 (1935). 
5 State ex rel. Gordon v. Rhodes, 156 Ohio St. 81, 100 N.E.2d 225 (1951). 
6 The law governing municipal corporations in Ohio, Ch. 5, § 5.5 (10th ed. 1955). 
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only and not restrictive.’ Even so, the State Legislature does have 
the power under article XIII, section 6 of the Ohio Constitution, to 
prohibit municipalities from levying assessments for certain public 
improvements in order to prevent the abuse of the municipal power of 
assessment.* However, in view of the Weiler case,® there seems to be 
no limitation upon the power of municipalities to assess for proper 
municipal improvements. The procedural aspects involved will be 
discussed later. 

Special assessments are peculiarly adapted to certain specific 
types of improvements easily understood by the public. They also 
provide an important means by which the municipality can assist its 
citizens in the development of specific areas of the city with im- 
provements at the request of the owners of the property in the area 
and at the principal expense of the owner in the area,’° and in instances 
where the petitions requesting the improvements are properly pre- 
sented and acted upon, at the total expense of the property owners 
benefited." This gives to the municipal corporation a means of con- 
trol to be worked into its fiscal policy with regard to the amount of 
the debt limitation that can, each year, be allocated to special assess- 
ment projects. The extent to which the municipality may participate 
in underwriting the costs of such improvements should be carefully 
spelled out and faithfully adhered to so that its citizens will have con- 
fidence in its treatment of them on specific projects. 

By these means, areas of the city not developed by subdivision 
planners or realtors who come under the provisions of subdivision 
regulations, can be developed by the property owners through co- 
operation with the muncipality and by adhering to the program de- 
vised for the purpose of placing them on equal footing with the types 
of subdivisions mentioned above. One important point in this policy 
is that these means can result in a net savings to the property owners 
through lower interest rates and spread payments while some of the 
other necessary costs may be higher. 

The use of assessments today is especially adapted to communi- 
ties of small and moderate size, which are constantly faced with the 
pressure of expansion through the annexation of contiguous territory 
that is usually partially developed and which, as a rule, has none of the 
basic services normally provided by the municipality. In many cases, 
special assessments are the only answer for the property owners and 
the municipality in view of the strain upon municipal finances as a 





7 State ex rel. Toledo v. Weiler, 101 Ohio St. 123, 128 N.E. 88 (1920). 
8 Berry v. Columbus, 104 Ohio St. 607, 136 N.E. 824 (1922). 

9 Supra note 7. 

10 Ohio Rev. Code § 727.16, Municipality’s share of cost. 

11 Ohio Rev. Code § 727.30. 
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result of inflation, expansion, and limitation of the taxing and borrow- 
ing powers. 

We can conclude then, that the fiscal policy of a municipality can 
specify an area or areas in which special assessment proceedings will 
be used to implement the growth of the city without placing an undue 
additional burden upon the entire population. While this can be one 
of the principal reasons for its inclusion in the fiscal policy, it is by 
no means a limitation upon the many ways in which assessments may 
be used for proper municipal improvements. 

Because of the expansion and growth of muncipalities, more at- 
tention has been directed to the use of special assessments in recent 
years. The 101st General Assembly amended the debt limitation 
provisions of the Uniform Bond Law by increasing them from one to 
one and one-half percent for non-voted obligations for non-charter 
muncipalities, when the charter provides for the levying of taxes out- 
side the ten mill limitation without a vote of the people. In the same 
amendment, it also increased the net indebtedness limitation from five 
percent to seven and one-half percent,’* thereby giving additional 
borrowing power to municipalities as long as they can do it within the 
ten mill limitation on their annual borrowing. 

This brings up the additional. consideration that assessments 
have been exempted from the provisions of Ohio Revised Code sec- 
tion 133.02. Assessments must follow the procedure established by 
the General Assembly unless the charter sets up an entirely different 
proceeding for the levying and collection of assessments. Even then 
they are subject to the same limitations as non-charter cities, or 
charter cities who use the statutory proceedings to levy and collect 
assessments.’* 

In order to determine the proper role of assessments in the fiscal 
policy, the limitations and conflicts within the statutes authorizing 
assessments and providing for the payments and the enforcement of 
the lien have to be closely examined so that each project that is con- 
sidered will carry its own weight within the overall policy, and not 
become a burden by means of a contrary judicial determination or 
through error on the part of the officials of the city attempting to levy 
for an improvement. In implementing article XIII, section 6, Ohio 
Constitution, the Legislature has enacted Ohio Revised Code section 
727.15 limiting the assessments first to the “benefits conferred”; 
secondly, limiting the total assessments in any five year period to 
thirty-three and one-third percent of the “actual” value of the prop- 





12 Ohio Rev. Code § 133.03, effective Sept. 10, 1959 (Page Supp. 1959). 
13 Supra note 4. 
14 Norwood v. Baker, 172 U.S. 269 (1898). 
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erty assessed after the improvement;’* and third, limiting the assess- 
ments for a main sewer to the sum, which, in the opinion of the legisla- 
tive authority, would be required to construct an ordinary sewer. The 
thirty-three and one-third percent limitation which once applied to 
the “tax valuation,” has been amended and now applies to the “actual” 
or fair market value after the improvement or improvements. There 
is a conflict in the limitation in Ohio Revised Code section 729.06, 
which is in the sidewalk assessment chapter, and which places an 
overall limitation of thirty-three percent of the “land value” of the 
property, for all assessments. I am not aware of any case where this 
conflict has arisen and been resolved. Certainly it points up a need 
for re-examination of the assessment statutes. 

There is also a series of limitations on the assessments against 
unimproved or unsubdivided land,* and failure to foilow the require- 
ments of this section will invalidate the assessment.’* 

With these built-in limitations upon assessments, the question 
immediately arises as to what to do if any portion of an assessment is 
declared invalid under these limitations. Formerly, the load was shifted 
to the general fund of the municipality and became a general obliga- 
tion of all the taxpayers. The Ohio Supreme Court, in reviewing this 
problem, held that the use of mandamus to enjoin the spreading of 
assessments upon the tax list was improper, and that each individual 
case was entitled to its day in court to determine the validity or in- 
validity of assessments.'* This reasoning was applied further in an 
unreported case where an injunction was sought after the council had 
determined that portions of an assessment project were assessed in 
violation of Ohio Revised Code section 727.15, and re-assessed the 
remaining properties in the project to cover the additional costs under 
the provisions of Ohio Revised Code section 727.64. The Ohio Court 
of Appeals of the Fourth District, following the reasoning of the 
Donsante case, held that the re-assessment was proper as long as it 
did not exceed the statutory limitations on the properties assessed.’® 

These limitations, in addition to the limitations of special benefits, 
must be closely scrutinized in each project so that no one assessment 
will operate to disrupt a well planned fiscal policy. While the de- 
termination of special benefits is generally left to the discretion of the 
municipal council, the courts will examine the results to see if there 
has been an abuse of discretion.”° 





15 Findlay v. Frey, 51 Ohio St. 390, 38 N.E. 114 (1894). 

16 Ohio Rev. Code § 727.02. 

17 Griswold v. Pelton, 34 Ohio St. 482 (1878). 

18 State ex rel. Donsante v. Pethtel, 158 Ohio St. 35, 106 N.E.2d 626 (1952). 
19 Booher v. City of Chillicothe, unreported (Ohio Ct. App. 1958). 

20 Cincinnati v. Board of Ed., 63 Ohio App. 549, 27 N.E.2d 413 (1940). 
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After an examination of the proposed projects is favorably con- 
cluded and the project or projects included in the city’s plans for im- 
provement, each of the procedural steps involved must be cautiously 
studied and carefully taken so as to bear the scrutiny of the courts. 
The requirements for notice to the property owners must be fully met 
as required by Ohio Revised Code section 727.14. The adequacy or 
inadequacy of notice as required by the statute has been recently 
examined by the United States Supreme Court on the question of due 
process, even though the Florida statute setting up the requirements 
of notice was fully complied with by the municipality levying the 
assessment.”* 

As Ohio Revised Code section 727.14 was amended in 1959, it 
provides for the service of notice by registered mail, rather than in 
the usual manner of service upon non-residents. The service and re- 
turn of notice upon the property owners must be carefully examined 
to be certain that these provisions are fully met. 

Another of the limitations to be considered when appropriation 
proceedings are necessary in order to conduct the project, is that im- 
posed by article XVIII, section 11, Ohio Constitution, limiting the 
assessments levied to fifty percent of the cost of the appropriations. 
The balance of the cost of the appropriation must be borne by the 
municipal corporation, and would be of extreme importance in any 
fiscal policy. 

There are corrective provisions for many defects that appear in 
assessment proceedings,”* but these are all subject to the limitations 
herein discussed. 

Special attention has been given to the assessment chapters and 
the Uniform Bond Law in recent legislation of the General Assembly 
in order to enable municipal corporations to make broader use of 
assessment proceedings without continually being badgered by in- 
junctive proceedings and nuisance suits. The General Assembly, recog- 
nizing the problems involved in the use of assessments by municipali- 
ties, attempted to ease the requirements of notice by amending Ohio 
Revised Code section 727.14; and to permit the joining of a series 
of small projects into one large project by the amendment of Ohio 
Revised Code section 727.11 and specifically directed that: 

Proceedings with respect to improvements shall be literally con- 

strued by the legislative authorities of municipal corporations and 

by the courts in order to secure a speedy completion of the work at 

reasonable cost, and the speedy collection of the assessment after 


the time has elapsed for its payment. Merely formal objections shall 
be disregarded, but the proceedings shall be strictly construed in 





21 Ganger v. Miami, 358 U.S. 804 (1958). 
22 Ohio Rev. Code §§ 727.57, 727.58, 727.67 and 727.68. 
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favor of the owner of the property assessed or injured as to the 
limitations on assessment of private property and compensation for 
damages sustained. 

With respect to any assessment upon the abutting, adjacent, and 
contiguous, or other specially benefited lots or lands in a municipal 
corporation for any part of the cost connected with an improvement 
authorized by law, the passage by the legislative authority of an 
ordinance levying such assessment shall be construed a declaration 
by such legislative authority that the improvement for which it is 
levied is conducive to the public health, convenience, and welfare. 


No such assessment shall be held invalid by any court because of 
the omission of the legislative authority to expressly declare in the 
proceedings and legislation for such improvement and assessment 
that the improvement is conducive to the public health, convenience, 
or welfare.”* 


I set this out in full with the comment that if the courts can be 
persuaded to apply this statute to most of the assessment cases, the 
vexing problem of irregularities that continually arise would be, for 
the most part, solved. 

The amendments to the Uniform Bond Law permitting notes 
with maturities of up to five years when used in anticipation of the 
collection of assessments,”* have had the effect of removing the pres- 
sure engendered by the former limitation (two years) and permits 
the inclusion of several projects in one bond issue, thereby reducing 
the overall expense involved in issuing the bonds, and also giving the 
municipalities more time to perfect their proceedings. Experience has 
indicated that interest rates for notes may be proportionately less 
than the interest rates for bonds, but this is somewhat speculative. 
Where there are sufficient payments after completion, the use of notes 
certainly reduces the size of the bond issue involved, and may, in 
some instances, permit alternate methods of financing in the event that 
the municipality has the means. But again, in any fiscal policy, this 
would have to be studied in light of the debt limitations. 

It must always be kept in mind that the amount of assessment 
valuation available as unvoted obligations is subject to the same debt 
limitation as other non-voted obligations under article XII, section 2, 
Ohio Constitution. However, payments of these assessments will 
reduce the millage required to service them. Ohio Revised Code 
section 727.10 limits assessment maturities to twenty years, and pro- 
vides that they may be payable in one to twenty years. At first glance, 
this would appear adequate but the Uniform Bond Law provides 
maximum maturities of forty years for bonds issued for water works 





23 Ohio Rev. Code § 727.68. 
24 Ohio Rev. Code § 133.31, effective Sept. 16, 1957 (Page Supp. 1957). 
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improvements, and twenty-five years for sanitary and storm sewers.*° 

It could be argued that the assessment laws could be extended 
for the full maturity of these bonds, but the overall benefit is ques- 
tionable when the increased costs in interest and administration are 
considered. 

This discussion would be incomplete without an enumeration of 
the types of assessments available for use. They are: (1) by a per- 
centage of the tax value of the property assessed; (2) in proportion 
to the benefits which may result from the improvement; and (3) by 
the front foot of the property bounding and abutting upon the im- 
provement.”® Each of the foregoing methods has certain advantages 
and disadvantages inherent in its use, and the three methods available 
may be commingled.*’ The choice of the method to be used lies within 
the sound discretion of the assessing authorities.** 

When the project under consideration is being done on petition 
of three-fourths in interest of the property owners, the method re- 
quested in the petition should be followed in order that no question 
can arise as to the uniformity of the assessment or the limitations on 
the assessment.*° 

The method of using a percentage of the tax valuation of the 
property has obvious disadvantages. Where the properties involved 
are not properly assessed for taxation, a determination of what the 
proper assessed valuation should be can introduce inequalities into 
the proceedings. This then, violates the rule as to uniformity and in 
case of such a violation, the proceedings are nullified. 

This method has not been used to the extent of the other two 
methods because, at one time, it was interpreted to mean that the lots 
had to be valued “according to its true value in money.”*° However, 
this phrase has been construed as having no application to assess- 
ments.*? This question was resolved in a conservancy district case, 
however, and not in an assessment proceedings under the municipal 
code. 

The second propgsed method available is “in proportion to the 
benefits which may result from the improvement.” Originally, this 
was difficult to use since the courts were inclined to interpose their 





25 Ohio Rev. Code § 133.20 (AA)(C). 

26 Ohio Rev. Code § 727.01. 

27 Akron v. Allen, 22 Bull. 260 (Ohio, 1901). 

28 Northern Indiana R.R. v. Connelly, 10 Ohio St. 159 (1859). 

29 Roose v. Boyle, 53 Ohio L. Abs. 502, 85 N.E.2d 803 (Ct. App. 1949); Mock v. 
Boyle, 53 Ohio L. Abs. 567, 86 N.E.2d 475 (Ct. App. 1949); Ohio Const. art. XII, 
§ 2 (1933). 

30 Jbid. 

31 Miami Conservancy Dist. v. Ryan, 104 Ohio St. 79, 135 N.E. 282 (1922). 
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judgment for that of the council as to special benefits. Since then, the 
courts have changed and presently hold that due process forbids the 
court to usurp the function of the legislative or tax levying body.*” 
This makes it possible for the council to proceed with the determina- 
tion of special benefits, and to then provide for the apportionment of 
those special benefits among the affected property owners. While this 
has long been the most feasible method of assessing for sanitary and 
storm drainage districts, it is now recognized as the most acceptable 
method of assessment for almost all purposes. For one thing, the prob- 
lem of irregular lots and corner lots which raise the question of gross 
inequalities and have been troublesome for many years can best be 
disposed of by the “benefit’’** method. This method also has provision 
for an assessing board to report on the estimated assessment of such 
lots and lands as are specially benefited by the improvement** and 
gives the property owners an opportunity to object and have an 
“equalizing board” appointed® which reports to the council after 
hearing and investigating the complaints. The council can then con- 
firm either the work of the assessing board or the equalizing board, 
but a two-thirds vote is required to approve the report of the equaliz- 
ing board. In the event such a report is not approved, the council can 
appoint successive equalizing boards until an acceptable report is 
obtained.** The effect of these provisions has been to keep assessment 
quarrels out of the courts, and to keep the expenses of the assessment 
within the benefited district. No similar provision is made for assess- 
ments levied on either the “foot front” method or by the “tax valua- 
tion” method since the rule of uniformity of assessments would bar 
its use. On one occasion, a board of freeholders was appointed to 
advise the council on property values after an assessment on a “foot 
front” basis had been made, and a complaint filed under the provisions 
of Ohio Revised Code section 727.15. This was upheld by the court 
of appeals and the question of “commingling” of methods of assessment 
was discussed but not passed upon.** Certainly it is better to keep the 
question of the final levying of the assessments in the hands of council 
until all of the objections are disposed of rather than levy the assess- 
ment, only to have the courts enjoin its collection long after the work 
is done, the debt incurred, and the credit of the municipality pledged. 
It is easy to see that a series of injunctive proceedings would seriously 





82 Cincinnati v. Board of Ed., 68 Ohio App. 549, 27 N.E.2d 413 (1940). 
33 Youngstown v. Fishel, 89 Ohio St. 247, 104 N.E. 141 (1914); Haviland v. 
Columbus, 50 Ohio St. 471, 34 N.E. 679 (1893). 
34 Ohio Rev. Code § 727.44. 
35 Ohio Rev. Code § 727.45. 
36 Ohio Rev. Code § 727.46. 
37 Supra note 19. 
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impair the ability of a muncipality to use assessment proceedings as 
a part of its fiscal policy. 

The last method available is the “foot front” method of assess- 
ment and has probably been more widely used than either of the other 
two methods. First of all, it lends itself well to areas of the city that 
are laid out with uniform lots, of equal or similar width and depth, 
and is easily understood by the property owners being assessed. From 
the time that the plans, specifications and estimates are presented to 
the council, these owners can make a fairly accurate estimate of their 
assessment, and the city can also make an accurate estimate of its 
share of the project. Certainly, where assessments are levied on peti- 
tion of the property owners, this has been the most widely used 
method. But it has its deterrents, too. With the advent of modern 
subdivisions, irregular shaped lots are the rule, rather than the excep- 
tion, and the foot front method does not apply as well in such in- 
stances as the benefit method, even though more easily understood. 
The latest determination of the Ohio Supreme Court on corner lots® 
assessed under the foot front rule also has certain built-in inequalities 
that are exceedingly harsh on owners of corner lots, and seem hard to 
justify. The courts have held, fairly uniformly, that the use of the 
foot front rule is justified under the doctrine of presumed or theoreti- 
cal benefits when there appears to be an inequality in the application 
of the foot front method, on the grounds that substantial justice had 
been done.*® But there is also a more recent line of decisions holding 
that the levying of an assessment in excess of the special benefits 
conferred is, to the extent of such excess, an unlawful taking of private 
property for public use in violation of article I, section 19, Ohio Con- 
stitution, and the provisions of the Fourteenth Amendment to the 
Constitution of the United States.*° This line of authorities seems the 
better reasoned and presents an additional problem to be overcome 
in the use of the foot front method, namely, the question whether a 
part of the assessed provisions may be assessed in excess of the special 
benefits conferred.* , 

Accordingly, I must conclude that in most projects the special 
benefits method is recommended in order to spare the municipality 
unnecessary expense that may arise from the limitations imposed on 
the other two methods, especially when being used in connection with 
long range fiscal planning. On the other hand, when it is impossible 





38 Supra note 33. 

39 Supra note 28. 

40 Supra note 14; Seifert v. Terrace Park, 10 Ohio App. 114 (1918). 

41 Lasky v. Helton, 91 Ohio App. 136, 48 Ohio Ops. 272 (1951), appeal dismissed, 
158 Ohio St. 42 (1952). 
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to have petitions presented for the required improvements, the foot 
front method could then be utilized. 

In order that the municipality take full advantage of special 
assessment provisions when adopting its fiscal policy, the long range 
planning may, by policy determination of the council, select, first, 
those projects which shall be exclusively done by special assessment, 
with the municipality bearing none of the cost, or two percent of the 
cost plus intersections; secondly, those projects which may be done in 
part by special assessment and in part by other means, such as general 
obligation bonds, revenues, or voted levies; third, those projects which 
shall be done exclusively by revenue or voted levies; and finally, those 
to be done exclusively by voted issues. As the planning proceeds from 
year to year thereafter, the special assessments programmed can be 
adapted to the policy requirements and the changing needs of the 
municipality, and have the effect of placing the burden upon those who 
are directly or “specially” benefited. This type of financing will be 
more easily understood, and will lighten the general tax load when 
properly used; and for certain types of improvements, will induce the 
owners of property desirous of improvements to seek and use this 
method, thereby adding to the overall progress by improving specific 
areas at what is chiefly their own expense. 




















COMMENTS 
THE FELA AND TRIAL BY JURY 


At twelve-ten a.m. on the morning of January 2, 1952 an east- 
bound train was crossing Bettes Corners in Akron, Ohio. Carl Inman, 
the watchman, was standing slightly west of the tracks his back to- 
ward Tallmadge Avenue traffic. Moments earlier he had halted ve- 
hicular traffic and now he was performing his duty of watching for 
“hotboxes” on the passing train. A drunken driver heading northeast 
on Home Avenue ran a stop sign, attempted to turn left onto Tall- 
madge and struck down Inman. 

Inman brought suit against his employer, under the Federal 
Employers Liability Act,’ alleging that the railroad had been negli- 
gent in failing to provide him with a safe place to work. The jury 
agreed. The court of appeals reversed ordering judgment for defend- 
ant” and the Ohio Supreme Court refused to consider the case.* The 
United States Supreme Court granted certiorari* and on December 14, 
1959 affirmed the Ohio Court of Appeals.° Four justices dissented 
holding that a jury case had been presented.° Of fifty-two such FELA 
cases heard on the merits in the past seventeen years by the Court this 
was only the sixth in which a withdrawal of the cause from the jury 
had been upheld.” 

A little over a month later the Court heard the case of Davis v. 
Virginian Ry.*® In that case there was evidence tending to show that 
the plaintiff, a yard conductor, was ordered to perform in thirty 
minutes a “spotting” job normally requiring fifty minutes to over an 
hour, and to do so with the aid of two inexperienced brakemen. In 
running from one car to another, the plaintiff slipped from a ladder 
and was injured. The Virginia trial court took the cause from the jury 
and the states highest court affirmed. The United States Supreme 
Court, by a six-to-three vote, reversed, holding that a jury question 
had been raised. These cases have reopened the heated controversy 





1 35 Stat. 65 (1908), 53 Stat. 1404 (1939), 45 U.S.C. § 51 (1958). 

2 Inman v. Baltimore & O.R.R., 108 Ohio App. 124, 161 N.E.2d 60 (1958). 

3 168 Ohio St. 335, 154 N.E.2d 442 (1958). 

4 359 US. 958 (1959). 

5 361 US. 138 (1959). 

6 Inman v. Baltimore & O.R.R., (Douglas, J. dissenting) 361 U.S. at 143 (1959). 

7 See Harris v. Pennyslvania R.R. (appendix to concurring opinion of Douglas, J.) 
361 U.S. 15 at 20 (1959) and Wilkerson v. McCarthy, (appendix to concurring opinion 
of Douglas, J.) 336 U.S. 53 at 71 (1949). See also Ferguson v. Moore-McCormack 
Lines, Inc., (appendix to dissenting opinion of Frankfurter, J.) 352 U.S. 521 at 548 
(1957). 
8 361 U.S. 354 (1960). 
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among lawyers connected with the railroad industry or with railroad 
employees or their organizations over the Court’s decisions in the past 
twenty years defining a jury question under the FELA. 

The criticisms leveled at the Court and with which this paper is 
concerned can be assimilated into three major categories: (1) The 
Court has taken an Act which bases recovery on negligence and con- 
verted it into one which provides liability without fault. (2) The 
Court has done violence to the common law of negligence, particularly 
in depriving the trial judge of his historic function of keeping the jury 
verdict within the bounds of reason. (3) The Court continues to hear 
FELA cases on certiorari in which it formulates no discernible legal 
standards but merely resolves the peculiar issue between the parties 
to the case. 

We shall first consider each of these criticisms in more detail and 
then attempt to analyze their validity. 


“Judicial Workmen’s Compensation” 


The FELA is based on negligence and in comparison with work- 
men’s compensation acts (providing limited liability for a// job-incurred 
injuries) it has been described as a “crude” and “unjust” scheme for 
compensating workmen.? Many advocate replacing the former with 
the latter.’° This seems wise and inevitable in time. Perhaps the chief 
stumbling block today is the monetary amounts of the limited lia- 
bility... But many agree with Justice Roberts that the Court has 
taken it upon itself to so amend the FELA and to this they object. 

Finally, I cannot concur in the intimation, which I think the opin- 

ion gives, that, as Congress has seen fit not to enact a workmen’s 

compensation law, this court will strain the law of negligence to 

accord compensation where the employer is without fault.!* 


Although the cry of judicial workmen’s compensation has been 





9 Stone v. New York, C. & St. L.R.R., (dissenting opinion per Frankfurter, J.) 344 
U.S. 407, 410 (1953). 

10 Miller, “The Quest for a Federal Workmen’s Compensation Law for Railroad 
Employees” 18 Law & Contemp. Prob. 188 (1953); Parker, “FELA or Uniform Com- 
pensation for All Workers” 18 Law & Contemp. Prob. 208 (1953). See also Stone v. 
New York, C. & St. L-R.R., (dissenting opinion per Frankfurter, J.) supra note 9. 

11 Pollack, “The Crisis in Work-Injury Compensation On and Off the Railroads” 
18 Law & Contemp. Prob 296 (1953). It has been suggested that such a change is 
strongly opposed by the railroad unions. Miller, supra note 10. But it has also been 
pointed out that at an earlier date when the Act was more strictly construed, the rail- 
roads were no less adamant in their opposition to replacing it with workmen’s com- 
pensation. DeParcq, “A Decade of Progress Under the FELA” 18 Law & Contemp. 
Prob. 257 (1953). 

12 Bailey v. Central Vt. Ry., (dissenting opinion per Roberts, J.) 319 U.S. 350 at 
354, 358 (1943). Mr. Justice Frankfurter echoes this sympathy in his dissenting opinion 
in Stone v. New York, C. & St. L.R.R., supra note 9 at 410. 
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taken up frequently by the Court’s critics, in view of the Inman 
case it appears to be at least an exaggeration. 

The Court continues to assert that the basis for liability is negli- 
gence,'* every trial court judge must so charge, and the recent Court 
has never upset a jury finding of no negligence.’® 

The fact that the bulk of these cases heard by the Supreme Court 
on the merits are decided for plaintiffs'® is inconclusive when it is 
considered that the Court only grants certiorari where it appears that 
its standards have been misapplied, and that few lower courts have 
been prone to misapply them in favor of plaintiffs.’ 

Certiorari is denied in many cases where a verdict has been 
directed for the defendant on the basis that the plaintiff has failed 
to present a jury issue on negligence.’* While it is true that denial of 
certiorari does not constitute an adjudication on the merits,’® it is also 
true that the Supreme Court seldom denies certiorari where an inferior 
court has flagrantly disregarded its interpretation of the law.” 


“Violence to the Common Law” 


More precisely what the Court has done has been to expand the 
definition of a jury question.”* 

This decision that a jury verdict enjoys a preferred position 
under the FELA is also subjected to heated dispute. Mr. Justice 
Roberts dissenting in the Bailey case said: 


[T]he Seventh Amendment envisages trial not by jury, but by 
court and jury, according to the view of the common law and .. . 





13 Inman v. Baltimore & O.R.R., supra note 5. 

14 “The Act does not make the employer an insurer.” Inman v. Baltimore & 
O.R.R., 361 U.S. at 140 (1959). “We conclude that the issue of negligence . . . should 
have been submitted to the jury. . . .” Davis v. Virginian Ry., 361 U.S. at 355 (1960). 
“In this situation the employer’s liability is to be determined under the general rule 
which defines negligence. . . .” Tiller v. Atlantic Coast Line Ry., 318 U.S. 54 (1943). 
Wilkerson v. McCarthy, 336 U.S. 53, 62 (1949). 

15 See appendices cited supra note 7. 

16 Supra note 7. ‘ 

17 See, e.g., Griswold v. Gardner, (separate opinion of Major, J.) 155 F.2d 333, 334 
(1946). 

18 Supra note 7. 

19 See Alderman, “What the New Supreme Court Has Done to the Old Law of 
Negligence” 18 Law & Contemp. Prob. 110, 147 (1953). 

20 E.g., Blackburn v. Alabama, 361 U.S. 199 (1960) dealing with coerced con- 
fessions. The Court developed no new rules of law but strongly implied that the state 
court had ignored United States Supreme Court precedents. 

21 “This assumption, that railroads are made insurers where the issue of negligence 
is left to the jury, is inadmissable. It rests on another assumption, this one unarticulated, 
that juries will invariably decide negligence questions against railroads.” Wilkerson v. 
McCarthy, 336 U.S. 53, 62 (1949). 
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federal and state courts have not usurped power denied them by the 

fundamental law in directing verdicts where a party failed to ad- 

duce proof to support his contention, or in entering judgment not- 
withstanding a verdict for like reasons.?? 

The positions taken by the opposing camps can be thus sum- 
marized: The critics speak of the Court’s having done violence to the 
common law of negligence,** while the Court has characterized the 
FELA as “an avowed departure from the rules of the common law.’”* 


“Ad Hoc Determinations” 


Ancther complaint is raised by Justices Frankfurter and Harlan. 
They maintain that these cases are not properly within the certiorari 
function of the Court.*> They base this premise on the conclusion 
that reasonable judges of good conscience can differ as to what con- 
stitutes a jury issue and that consequently this decision should be left 
to the discretion of the lower courts.*® They assert that the Court has 
not been fashioning any discernible standards of precedential value in 
these cases” but has rather been attempting to “do justice” in in- 
dividual cases;** a task traditionally outside the scope of the certiorari 
jurisdiction.” 





22 Bailey v. Central Vt. Ry., (dissenting opinion per Roberts, J.) 319 U.S. 350 at 
354, 358 (1943). 

23 Bailey v. Central Vt. Ry., (dissenting opinion per Roberts, J.) supra note 22 
at 358 (1943); see also Stone v. New York, C. & St. L.R.R., (dissenting opinion per 
Frankfurter, J.) 344 U.S. 407, 410-11 (1953); Wright, “The Employer’s Liability Act: 
Does the Supreme Court Want It Repealed,” 45 A.B.A.J. 151 (1959) (This article also 
takes the position that the Court has made the railroads “insurers”) ; Alderman, “What 
the New Supreme Court Has Done to the Old Law of Neglignce” 18 Law & Contemp. 
Prob. 110 (1953). 

24 Sinkler v. Missouri Pac. R.R., 356 U.S. 326, 329 (1958). 

25 Ferguson v. Moore-McCormack Lines, (dissenting opinion per Frankfurter, J.) 
352 U.S. 521, 524 (1957) (This dissent also applied to Rogers v. Missouri Pac. R.R., 352 
U.S. 500 (1957), Webb v. Illinois C.R.R., 352 U.S. 512 (1957) and Herdman v. Pennsyl- 
vania R.R., 352 U.S. 518 (1957). Justice Frankfurter refers to it as his dissent in 
Rogers.) Ferguson v. Moore-McCormack Lines, (dissenting opinion per Harlan, J.) 
352 US. at 559 (1957). See also Harris v. Pennsylvania R.R., (dissenting opinion per 
Harlan, J.) 361 U.S. 15 at 25 (1959). 

26 Stone v. New York, C. & St. L.R.R., (dissenting opinion per Frankfurter, J.) 
supra note 9 at 411 (1953). See Gibson v. Thompson, (concurring opinion of Harlan, J.) 
355 US. 18, 19 (1957). 

27 Harris v. Pennsylvania R.R., (dissenting opinion per Harlan, J.) 361 U.S. at 25, 
27-8 (1959). 

28 Ferguson v. Moore-McCormack Lines Inc., (dissenting opinion per Frankfurter, 
J.) 352 US. at 525 (1957). 

29 Ibid. Justice Frankfurter takes the position that the “historic right” of a Justice 
to dissent frees him of any obligation to consider these cases on the merits. Jbid at 
528. He therefore dissents in most of these cases on the ground that the writ of cer- 
tiorari should be dismissed as “improvidently granted.” Jbid at 526. See e.g. Davis v. 
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The Questions 


The substantial questions posed by these cases then are: (1) Has 
the Court formulated any discernible standards for measuring a jury 
case in this area and if so, (2) are these standards a valid interpreta- 


tion of the Act. 
THE History 


At the turn of the century while railroading was the most haz- 
ardous of our nation’s major occupations,*® the common law, through 
the doctrines of fellow servant,* assumption of risk*? and contributory 
negligence,** had effectively insulated employers against negligence 
suits by their employees. Out of this background came the FELA.* 

Recovery under the FELA is based on negligence* but the fellow- 
servant doctrine is abolished* and the effect of contributory negligence 
is reduced to that of comparative negligence.*’ As originally passed, 


Virginian Ry., supra note 8. Cf. Inman v. Baltimore & O.R.R., supra note 5. Justice 
Harlan while agreeing with Justice Frankfurter that certiorari should not be granted 
in these cases, feels that the “rule of four” (certiorari is granted on the vote of four 
concurring Justices) compels him to consider these cases on the merits when it has been 
granted. Ferguson v. Moore-McCormack Lines, Inc., (dissenting opinion per Harlan, J.) 
352 US. at 559 (1957) See also Davis v. Virginian Ry., supra; Inman v. Baltimore 
& O.R.R., supra; Gibson v. Thompson, supra note 26. 

30 3rd Annual Rep. I.C.C. 84-95 (1889). 

31 Priestly v. Fowler 3 M. & W. 1, 7 L.J. Ex. 42 (1837); Prosser, Torts § 68 
(2d ed. 1955). 

32 Ibid. 

33 Butterfield v. Forrester, 11 East. 60, 103 Eng. Rep. 926 (1809); Prosser, Torts 
§ 68 (2d ed. 1955). 

34 The first FELA was enacted July 11, 1906, 34 Stat. 232 (1906). It was declared 
unconstitutional in The Employer’s Liability Cases, 207 U.S. 463 (1908) as extending to 
employees outside the scope of Congressional power under the commerce clause. It 
was re-enacted with that defect cured on April 22, 1908, 35 Stat. 65 (1908), 45 U.S.C. 
§ 51 (1958) and its constitutionality was upheld in the Second Employer’s Liability 
Cases, 223 U.S. 1 (1912). In 1910 it was amended to expressly provide concurrent juris- 
diction of state courts and a right of survival. 36 Stat. 291 (1910), 45 U.S.C. § 56, 59 
(1958). In 1939 the scope of the Act was expanded to take advantage of the modern 
interpretation of the commerce clause. 53 Stat. 1404 (1939), 45 U.S.C. § 51 (1958). 

35 “Every common carrier by railroad while engaging in commerce .. . [inter- 
state] . . . shall be liable in damages to any person suffering injury while he is em- 
ployed by such carrier in such commerce, or in case of the death of such employee, 
to his or her personal representative, for the benefit of . . . [certain relatives] for such 
injury or death resulting in whole or in part from the negligence of any of the officers, 
agents, or employees of such carrier, or by reason of any defect or insufficiency, due 
to its negligence, in its cars, engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment.” (emphasis supplied) 35 Stat. 65 (1908), 53 Stat. 1404 
(1939), 45 U.S.C. 51 (1958). 

36 Ibid. 

37“ |. [T]he fact that the employee may have been guilty of contributory negli- 
gence shall not bar a recovery, but the damages shall be diminished by the jury in 
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the Act eliminated assumption of risk only where the negligence was 
a breach of a federal railway safety statute.** In 1938 after that doc- 
trine had been used rather freely for thirty years it was finally laid 
to rest by Congress.*® 

TRIAL BY JURY 


With the employees’ road to recovery finally cleared of the com- 
mon-law pitfalls, the Court turned its attention to the last method by 
which judges could control or frustrate (according to one’s predelic- 
tion) the jury’s determination that the employee deserved to be com- 
pensated; that is, the directed verdict or judgment notwithstanding 
the verdict. 

The FELA does not expressly require a trial by jury but the Act 
seems to contemplate one.*® Early cases held that state courts were 
not required to furnish a jury trial in FELA actions where state proce- 
dure did not so dictate.** 

But in Bailey v. Central Vt. R.R. the Court stated that trial by 
jury “is part and parcel of the remedy afforded railroad workers under 
the [FELA],’’*? basing that determination in part on the seventh 
amendment.** 

That same year the Court had stated how such a right should be 
enforced: 

Only by a uniform federal rule as to the necessary amount of evi- 

dence may litigants under the federal act receive similar treatment 

in all states.** 

In 1946 in Lavender v. Kurn the Court gave an indication of 
what the rule included: 

[A] measure of speculation and conjecture is required on the part 

of those whose duty it is to settle the dispute by choosing what 

seems to them to be the most reasonable inference.*® 

Finally in 1956 in Rogers v. Missouri Pac. R.R. the “rule of 
reason” was adopted: 

Under this statute the test of a jury case is simply whether the 





proportion to the amount of negligence attributable to such employee. .. .” 35 Stat. 66 
(1908), 45 U.S.C. § 53 (1958). 

38 35 Stat. 65 (1908). 

39 53 Stat. 1404 (1939), 45 U.S.C. § 54 (1958); Tiller v. Atlantic Coast Line Ry., 
318 U.S. 54 (1943). 

40 Supra note 37. Note the words “. . . shall be diminshed by the jury .. .” 

41 Minneapolis & St. L.R.R. v. Bombolis, 241 U.S. 211 (1916). 

42 319 US. 350, 354 (1943). 

43 Ibid. “The right to trial by jury is ‘a basic and fundamental feature of our 
system of federal jurisprudence.’ ” 

44 Brady v. Southern Ry., 320 U.S. 476, 479 (1943). 

45 327 U.S. 645, 653 (1946). See also Ellis v. Union Pac. R.R., 329 U.S. 649 (1947). 








428 OHIO STATE LAW JOURNAL [Vol. 21 


proofs justify with reason the conclusion that employer negligence 
played any part, even the slightest, in producing the injury or death 
for which damages are sought [emphasis added].*® 


To rephrase the purpose of this paper then in light of the facts 
of the controversy, the two questions presented are: (1) Is the “rule 
of reason” really a rule? (2) Is it a valid rule? 


THE ELEMENTS OF A FELA AcTION 


Roughly speaking, to determine liability under the FELA, and 
in common-law negligence actions, four issues must be decided by the 
trier of fact: (1) What are the facts of the case? (2) Did these facts 
constitute negligence on the defendant’s part? (3) Did the conduct 
complained of in fact cause the injury? (4) Was the negligence the 
“proximate” or “legal” cause of the injury?** At common law, where 
“reasonable minds” can differ these are all questions for the jury.** 

In a general verdict, and often in a special verdict, these elements 
are indistinguishable in the jury’s decision. For this reason, courts are 
prone to lump the four together when speaking of what constitutes a 
jury question. More clarity is obtained if they are discussed sepa- 
rately. 

NEGLIGENCE 


Courts are prone to speak of the plaintiff as having “the burden 
of proving negligence.” This means that the plaintiff has the burden 
of proving the facts from which he asks the jury to find negligence. 
Negligence is the failure to meet a particular standard of care.*® No 
one has the burden of proving the particular standard of care. The 
general standard of care is determined by the court®® and in most of 
these cases is, of course, that care which a reasonable prudent man 
would exercise."’ The particular standard of care is determined by 
the jury and is what the jury believes the reasonable prudent man 
would have done in the circumstances it finds to have existed in the 
particular case.®* In so doing it should balance the utility of the ac- 





46 352 U.S. 500, 506 (1957). 

47 Prosser, Torts § 39, 50 (2d ed. 1955). 

48 Ibid. 

49 Ibid. at 30. 

50 Ibid. at 39. 

51 “Tn this situation the employer’s liability is to be determined under the general 
rule which defines negligence as the lack of due care under the circumstances; or the 
failure to do what a reasonable and prudent man would ordinarily have done under 
the circumstances of the situation. . . .” Tiller v. Atlantic Coast Line R.R., 318 USS. 
54, 67 (1943) ; Prosser, Torts §§ 31, 39 (2d ed. 1955). 

52 “But the issue of negligence is one for juries to determine according to their 
finding of whether an employer’s conduct measures up to what a reasonable and pru- 
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tor’s conduct against the probability and probable severity of the harm 
which might result with due consideration toward alternative methods 
of accomplishing the same useful purpose and the feasibility of safe- 
guards against the harm.*®* Evidence as to these and other factors may 
be relevant and will then be admitted. However, none need be and in 
the absence of such evidence the jury can, in fact must, determine the 
specific standard from its own knowledge.** Since no evidence need 
be produced on this matter, it is impossible to say either party has the 
burden of proving the specific standard of care. 

In many of the FELA cases which the Court has decided there 
was little question as to what actually happened. The controversy 
was over whether or not defendant’s conduct could be called negligent. 
The confusion results because the Act has put negligence into certain 
situations which are without precedent or analogy. 

Take for example the Bailey case."° There plaintiff's decedent 
was ordered to use a large wrench to open the hopper door of a car 
sitting on a bridge. The wrench spun and knocked him from his nar- 
row footing causing him to fall to his death. There was evidence of 
safer alternatives. The key word is “ordered.” The common law of 
negligence knew nothing of a man’s being “ordered” to do something. 
If a man went onto the bridge voluntarily (even under the economic 
compulsion of keeping his job) he assumed the risk and there was no 
liability.°* If he was physically compelled to go on the bridge the ac- 
tion would be in intentional tort, not negligence. So the reasonable 
prudent man has been required to enter a field with which he is not 
familiar. It is understandable that disagreement should arise as to 
what his conduct would be. 

Note that this element is involved in both the Inman and Davis 
cases, as well as Rogers which developed the rule of reason. 

It seems clear today under the FELA that when an employer 
orders an employee to do a negligent act or to perform a task which 
would require negligent conduct to accomplish, the employer may be 
held negligent for so ordering and the employee not contributorily 
negligent for carrying out the order.”’ 

The cases of Harris v. Pennsylvania R.R.** and Stone v. New 





dent person would have done under the same circumstances.” Wilkerson v. McCarthy, 
336 U.S. 53, 61 (1949) ; Prosser, Torts § 39 (2d ed. 1955). 

53 Prosser, Torts § 30 at 122 (2d ed. 1955). 

54 Ibid. § 32. 

55 Bailey v. Central Vt. Ry., supra note 12. 

56 Thrussell v. Handyside & Co., 20 Q.B.D. 359 (1888); Woodley v. Metropolitan 
Dist. Ry., 2 Ex. Div. 384 (1887). 

57 Davis v. Virginian Ry., supra note 8; Bailey v. Central Vt. Ry., supra note 12. 

58 361 U.S. 15 (1959). 
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York, C. & St. L. Ry.* illustrate the logical extension of this rule into 
an area even more remote to the common law. Harris was ordered to 
pick up a large wooden block and Stone was removing a railroad tie. 
After unsuccessful attempts both men complained that the job was too 
difficult and both were ordered to continue. Both men injured their 
backs. 

It is difficult to picture a situation in which a recovery could be 
had at common law for straining oneself. But the foreseeability was 
there and once we accept the notion that an employer can be liable for 
a negligent order and an employee not negligent in carrying it out, 
the result follows.® 

The common law obliged an employer to use reasonable care to 
furnish an employee with a safe place to work.®*' He was considered 
a business visitor and as such could recover from the employer for 
negligently created or permitted conditions of the premises which 
caused his injury, but only if in the exercise of due care he could not 
have detected or avoided such conditions.** But where the effect of 
contributory negligence is reduced to that of comparative negligence 
in carrying out a negligent order and assumption of risk abolished, 
we have seen in the Bailey case that this last limitation is somewhat 
diminished. 

The Court has diminished this restriction even further. In 
Wilkerson v. McCarthy® the plaintiff was injured when he fell from 
a dangerous walkway across a wheel pit. The company had erected 
chains presumably to prevent such use but there was evidence tending 
to show that these chains were circumvented with such frequency that 
the employer knew or should have known of it. Although the em- 
ployee may have been negligent, the Court emphasized the fact that 
the employer is liable for injuries resulting “in whole or in part” from 
its negligence and stated that the jury was at liberty to find that the 
reasonable prudent railroad would have done more to protect its 
employees against their own negligent conduct. 

This theory was carried out of the area of safe piace to work in 
Ringhiser v. Chesapeake & O. R.R.®* where the plaintiff was injured 
when the gondola car he was using for a toilet was bumped. The 





59 344 U.S. 407 (1953). 

60 See also Blair v. Baltimore & O.R.R., 323 U.S. 600 (1945). 

61 Choctaw, Okla., & G.R.R. v. McDade, 191 U.S. 64 (1903); Patton v. Texas & 
Pac. Ry., 179 U.S. 658 (1901) ; Union Pac. Ry. v. O’Brien, 161 U.S. 451 (1896). 

62 Ragon v. Toledo, A.A. & N.M. Ry., 97 Mich. 265, 56 N.W. 612 (1893); Prosser, 
Torts § 67 (2d ed. 1955). 

63 Supra note 52. See also Funkhouser, “What is a Safe Place to Work Under the 
FELA,” 17 Ohio St. L.J. 367 (1956). 

64 354 US. 901 (1957). 
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Supreme Court felt that there was evidence from which the jury could 
find that the railroad was aware of this dangerous practice and pre- 
sumably that they should have taken measures to stop it. 


PROXIMATE CAUSE 


Few true proximate-cause cases have arisen under the Act and 
none of them, outside the area of violation of safety statutes, has 
significantly demonstrated that the Court will deviate from common 
law concepts. 

Causation in Fact 


Proximate cause or “legal” cause, as it is sometimes called, is 
made up of both factual and policy considerations. Causation in fact 
is often stated in terms of a requirement that it must appear that “but 
for” the defendant’s conduct the injury would not have occurred. 
But causation is a fact which must always be inferred, for notions of 
cause and effect are but projections of human experience onto a 
sequence of events.® 

When a person gets into an automobile, drives down the street 
and runs over another, it is not difficult for us to say that the victim 
has received certain injuries which he would not have received but 
for the driver’s conduct, that is, the conduct of driving the car. But 
it must also appear they would not have occurred but for the defend- 
ant’s megligent conduct. Suppose the jury finds that to drive over 
sixty miles per hour is negligent and that defendant was driving 
seventy. If the jury must find that the injury would not have occurred 
but for the fact that he was driving seventy, the causal inference is 
more difficult. The projection of human experience is not so precise in 
determining this type of question. The best it can do is tell us that 
it is more likely that the injury would occur at the greater speed. 

Make the negligent “conduct” an omission or add a subjective 
human factor and there is still less certainty. Suppose the alleged 
negligence is not having lights on the automobile at dusk. Now we 
must say that the defendant would not have hit the victim if he had 
lights, or that he would not have hit him but for the fact that he did 
not. Even the victim cannot say definitely that he would have 
seen the car if it had had lights or that he would have been able to get 
out of the way if he had. 

But common sense tells us that some conduct of this type creates 
unreasonable risks of harm and is hence negligent. Therefore the jury 
must be allowed to infer causation within the bounds of reason. 

As a general rule, if in ordinary experience a certain kind of con- 





65 Prosser, Torts § 44 (2d ed. 1955). 
66 5 Encyclopedia Britannica 62-65 (1958). 
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duct could be expected to produce a certain result and such result does 
in fact follow the conduct, the jury will be permitted to infer that the 
conduct caused the result.” This rule justifies the result in Tenant v. 
Peoria & P. U. Ry.® and the first decision in Tiller v. Atlantic Coast 
Line R.R.® Both cases involve employees run down by trains back- 
ing at night. In the first case the train started without ringing its bell, 
in the second the train had no light on the end toward which it was 
backing. 

The Court did not speak of this rule but talked rather of the 
jury’s liberty to draw reasonable inferences and a presumption that 
the employee was performing his duties and exercising due care for 
his own safety. 

Policy Aspects 


The policy aspects of proximate cause are most often couched 
in terms of foreseeability. At common law, liability for negligent con- 
duct is limited to that kind of injury, the risk whereof made the con- 
duct negligent. The reason usually given is that if one is to be made 
to compensate injury merely for creating an unreasonable risk, his 
liability should be limited to cases in which that risk is fulfilled rather 
than extended to injuries which incidently follow it in a sequence of 
causation.’ Where this “proximate” aspect of causation is met, the 
jury will often be permitted to infer causation in fact. 

This aspect of proximate cause prevented plaintiff’s recovery in 
Brady v. Southern Ry.” in 1943. There plaintiff’s decedent was 
killed when the car on which he was riding hit a derailer from the 
back side and left the track because the rail opposite the device was 
defective. The majority felt that the evidence established that hitting 
a derailer from the back side was so unusual as to be unforeseeable. Mr. 
Justice Black, speaking for the dissent, said that causation means 
simply “an event which contributes to produce a result.” 

Although Justice Black is more often in the majority today and 
though this statement would seem to repudiate the “proximate” aspect 
of causation it should be read in light of the evidence in that case 
which to the average reader might open to question the majority’s 
determination that hitting a derailer from the back side was “unfore- 
seeable.””* 





67 Prosser, Torts § 44 at 223 (2d ed. 1955). 

68 321 US. 29 (1944). 

69 Supra note 51. 

70 Prosser, Torts § 70 (2d ed. 1955). 

71 Supra, note 44. 

72 320 US. at 488-89. 

73 The majority based this finding on the testimony of a railroad superintendent 
of 22 years experience who said “it happens very frequently. . . . I have seen it 25 to 
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Mr. Justice Harlan’s dissent in Davis raises the question of proxi- 
mate cause. He takes the view that the employer’s negligence (in 
giving the order for the rush job with inexperienced help) “caused” 
the injury only in that it required the plaintiff to take a position on the 
cars rather than his normal position on the ground. This presumably 
created no unreasonable risk since other employees took these posi- 
tions as a matter of routine. Justice Harlan noted particularly that the 
plaintiff could not say that he fell because he was rushed.”* But 
could he ever so state any more than the man in the hypothetical case 
previously mentioned could say that he would not have been hit by the 
car had the driver had lights, and is the inference much more difficult 
here than there? 

PROOF OF THE FACTS 


The Court has adopted the rule that in determining whether or 
not to submit the cause to the jury the courts must consider only 
the evidence most favorable to the party against whom the preemptive 
instructions are requested, i.e. the plaintiff. 

This rule is based upon the prerogative of the jury to believe or 
disbelieve evidence. Therefore, if at the close of the plaintiff’s evi- 
dence he has established a prima facie case, the jury in theory could 
disbelieve all of the defendant’s evidence and reasonably find for 
plaintiff. 

But where, as here, there is an evidentiary basis for the jury’s 


verdict, the jury is free to discard or disbelieve whatever facts are 
inconsistent with its conclusion.” 


In a common-law negligence action, the burden of proof as to facts 
constituting negligence is on the plaintiff.** This has been defined as 
the burden of taking the juror’s mind out of equilibrium and convinc- 
ing him that it is more probable that what the plaintiff asserts is true 
than the converse."’ The question is for the jury where “reasonable 
minds” might differ.** So the judge’s function is merely to determine 
whether any reasonable mind could be convinced that it is more prob- 
able that what the plaintiff asserts is true than the converse. 





50 times.” The Court apparently assumed that he had witnessed every such event that 
occurred during his 22 years’ experience (on the tracks and in the office) and that twice 
a year was too infrequent to be deemed foreseeable. 320 U.S. at 483. 

74 361 US. at 358. 

75 Lavender v. Kurn, 327 U.S. 645, 653 (1946). See also Hill, “Substance and Pro- 
cedure in State FELA Actions—The Converse of the Erie Problem,” 17 Ohio St. L.J. 
384, 393 (1956). 

76 Prosser, Torts § 41 (2d ed. 1955). 

77 Morgan, Some Problems of Proof Under the Anglo-American System of Litiga- 
tion (1956). 

78 Op. cit. supra note 48. 
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Despite what is often said about the Supreme Court shifting the 
burden of proof,” there is nothing in any of these opinions that would 
require the trial judge to alter the common law charge on burden of 
proof in a FELA action. These opinions go strictly to the standard 
which the judge applies in determining whether the issue should go 
to the jury. 

The reasonable mind which the judge employs as a standard in 
a common law case has been referred to as “learned reason.’*° It is 
said to be more narrow than the layman’s concept of reason and to 
include such factors as control of the jury’s propensity to be free with 
others’ money and perhaps the judge’s socio-economic predeiictions.*" 

The Rogers “rule of reason” has attempted to remove these fac- 
tors from the concept of “learned reason” and to leave something 
closer to laymen’s “reason.” 

A case which illustrates both of these propositions, is Lavender 
v. Kurn* from which the preceding quotation was taken. Their plain- 
tiff’s decedent, a switchman who had opened a switch to allow a train 
to back into the station, was found along side the tracks, dead of a 
skull fracture. The plaintiff's evidence tended to demonstrate the 
plausibility of the decedent’s having been hit by a mail hook. The 
only direct proof was a statement of an unknown brakeman at the 
scene (repeated on the stand by a defense witness) that the plaintiff 
had been so killed, which statement was admitted as part of the res 
gestae. The railroad introduced testimony tending to disprove this 
and to show the plausibility of (but not conclusively demonstrate) 
murder. No other possible causes were advanced nor do any spring 
to the mind. The Supreme Court held the case for the jury. Learned 
reason might say that the proofs were in equilibrium, and that there- 
fore the party with the burden must lose in the “reasonable mind.” 
But in view of the absence of other plausable causes, would the lay- 
man consider that man unreasonable who, on the one hand considered 
the fact that non-intentional violent death is more common than 
murder or, on the other hand, disbelieved the railroad’s evidence, and 
then found it more ptobable than not that the decedent was struck 
by the mail hook? 


THe “CLEARER” RULES 


It appears that in these cases the Court has formulated at least 
three minor rules that are discernible. For negligence in the uncharted 
area of master and servant it has demonstrated two situations from 





79 E.g., Wright, op. cit. supra note 10. 

80 Allen, “Learned and Unlearned Reason” 36 Jurid. Rev. 254 (1924). 

81 Bohlen, “Mixed Questions of Law and Fact,” 72 U. Pa. L. Rev. 111, 118-9 (1924). 
82 Supra note 75. 
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which a jury might find negligence. (1) A master can be negligent in 
giving an order to an employee to act negligently or to perform a task 
which would reasonably require negligence to perform and the servant 
may not be negligent in carrying out such an order.®* (2) A railroad 
may be required to use due care to prevent its employees from engag- 
ing in a dangerous course of conduct, once it is aware or should be 
aware of such a course of conduct. 

In the area of evidence, the Court has adopted the rule that in 
passing on a motion for directed verdict or judgment n.0.v. the trial 
court must look only to the evidence most favorable to the party 
against whom the motion is directed, basing this rule on the prerogative 
of the jury to disbelieve evidence.* 

As to proximate cause, it does not appear that the Court has 
adopted any rules for the FELA significantly different from the com- 
mon law rule in negligence cases.** 


THE “RULE OF REASON” 


The Rogers “Rule of Reason” pervades all three of the elements 
of an FELA action previously discussed.** In its semantic formulation 
it does not vary much from the “reasonable minds” test of the com- 
mon law. But looking at the cases to which it has been applied one 
sees that it is closer to the “rational basis in the record” test** which 
is applied in reviewing some administrative decisions or the “scin- 
tilla”®® rule formerly applied in some jurisdictions. More broadly, 
the rule seems to say that courts can no longer apply a “learned” 
reason with all its underlying policy connotations but that the sole 
test of a jury question is whether a man who would find for the plain- 
tiff from the evidence would be considered “unreasonable” in the 
ordinary sense of the word. Yet this is not without limits, for the 
very imaginative might find almost any projection of circumstantial 
proof “reasonable.” 





83 Supra p. 429. 

84 Supra p. 430. 

85 Supra pp. 433-4. 

86 Supra pp. 431-2. 

87 Justice Harlan has said that the rule of reason as announced in Rogers applied 
only to “causation” and was extended to negligence in later cases. Sinkler v. Missouri 
Pac. R.R., (dissenting opinion per Harlan, J.) 356 U.S. 326, 332 note 1 and accompanying 
text. It is submitted that the Missouri Supreme Court (which Rogers reversed) merely 
used the “proximate cause” idiom to express its view that in the “negligent order” case, 
it is the employee who is negligent rather than the employer. 284 S.W.2d 467 (1955). 

88 “But such evidence [evidence supporting defendant’s theory] has become irrele- 
vant upon appeal, there being a reasonable basis in the record for inferring that the 
hook struck Haney.” Lavender v. Kurn, 327 U.S. 645, 652 (1946). 

89 See Inman v. Baltimore & O.R.R., (concurring opinion per Whittaker, J.) 361 
US. 138, 141 (1959). 
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Is It ENFORCEABLE? 


It should be clear that when we deal with concepts such as 
reasonable minds differing and minds being in and out of equilibrium 
we are in a rather nebulous region. But the Court’s approach to this 
seems to be that merely because a line must necessarily be hazy is 
no reason why its location cannot be changed. Justice Douglas has 
spoken of the Court’s “stewardship” of these cases.°° Perhaps what 
he means is that an indefinite rule can be changed only by creating a 
new atmosphere rather than by any lucid statements in an opinion. 

One need only glance through the state and lower federal court 
advance sheets to see that causes are being sent to the jury that would 
never be in common law negligence actions.*’ The /nmman case and the 
number of directed-verdict cases in which certiorari is denied illustrate 
that there is also a bottom to this rule and that every cause need not 
be sent to the jury, much less every injury be compensated.*” 

But it is frequently complained that lower courts have no way 
of predicting on which side of the “rule of reason,” the Supreme Court 
will think a particular case falls.°** The common law “reasonable 
minds” test is not noted for its predictability. The “rule of reason” 
may be no more predictable but neither is it much less. In the realm 
of negligence it is clear that the railroad may be held to a strict stand- 
ard of careful conduct. If the ordinary man could in any way point 
an accusing finger at the employer in respect to the injury he may be 
held to compensate it. 

It is interesting to note that in three of the six cases which have 
upheld withdrawal of the cause from the jury the allegedly negligent 
conduct promoted the safety of third parties. In Jnmam, the plaintiff 
was stationed in an allegedly “unsafe place to work” to flag motorists 
at the approach of a train. In Herdman v. Pennsylvania R.R.™ plain- 
tiff conductor was injured when emergency brakes were applied for 
the purpose (by his own admission) of avoiding a collision with an 
automobile on the tracks. 

Proof of Fact 


In drawing inferences from circumstantial facts the jury will 
be bound only by ordinary reason. In Moore v. Chesapeake & O. 
R.R®. the jury was not allowed to infer that emergency brakes were 





90 Harris v. Pennsylvania R.R., (concurring opinion per Douglas, J.) 361 U.S. 15 
at 16 (1959). 

91 See, e.g., New York, N.H. & H.R.R. v. Henagan, 272 F.2d 153 (1959). Note 
the interesting “proximate cause” question presented. 

92 Supra note 7. 

93 Hart, “The Supreme Court, 1958 Term” 73 Harv. L. Rev. 84 at 96-98 (1959). 

94 352 US. 518 (1957). 

95 340 U.S. 573 (1951). 
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applied unreasonably from the mere fact that they were applied. Note 
the contravailing safety aspect. In Jnman a statement by a witness, 
not elaborated upon, describing the drunken driver who hit plaintiff 
as, “like a lot of them I seen there, jumping the gun,’’® was not 
allowed to be the basis of a jury finding that reckless driving was so 
prevalent at the crossing that defendant had constructive notice of it. 


Is Ir SouNpD? 


The correct interpretation of a statute is something far removed 
from mathematical proof, since no one is possessed with absolute 
knowledge of the mythical “legislative intent.”’®’ 

The Court has looked to the Acts reference to the jury, the 
Seventh Amendment, the words “injury resulting in whole or in part 
[from defendant’s negligence],” and the abolition of the harsh com- 
mon-law defenses (almost invariably applied by the court as a matter 
of law rather than by the jury) and decided that Congress intended 
that the plaintiff should have his case tried to the jury. 

The Court apparently feels that judges through too free a use 
of the directed verdict and judgment n.0.v. often infringe this right 
to jury trial. In common law actions the Supreme Court is bound by 
deep-rooted precedent to approve this conduct but apparently it feels 
no such compulsion in statutory actions. 

One cannot but take notice of the poor financial position today 
of many railroads. Many have suggested replacing the FELA with 
a workmen’s compensation act. This would no doubt be fairer to the 
railroads and to injured workmen as a whole. But the Court’s critics 
have been the loudest to agree that the Court itself cannot make this 
change (particularly without limited liability). 

When railroads were financial giants and the FELA was passed, 
only an alarmist could have suspected that the Act might bankrupt 
railroads and when the directed verdict and assumption of risk were 
in full bloom the railroads vigorously opposed a shift to workmen’s 
compensation.** 

When the FELA was enacted the Congress obviously intended 
to liberalize recovery for railroad workers negligently injured, and 
despite the economic effect on an already sagging industry it appears 
that until Congress speaks again it will remain liberalized. 


Stanley K. Laughlin, Jr. 





96 361 US. at 140. 

97 See Hart, op. cit. supra note 93 and the reply by Arnold, “Professor Hart’s 
Theology,” 73 Harv. L. Rev. 1298 (1960). 

98 Supra note 11. 








CRIMINAL JURISDICTION OVER DEPENDENTS AND 
CIVILIAN EMPLOYEES OF THE ARMED FORCES 
OVERSEAS 


The armed forces of the United States are stationed in 63 coun- 
tries throughout the world. In addition to the military personnel at 
our overseas bases, there are generally two other classes of American 
citizens also present: (1) civilian employees of the armed forces 
and (2) dependents of servicemen and civilian employees. This paper 
deals with the scope of federal criminal jurisdiction over members 
of these latter two groups for crimes committed by them on foreign 
soil in times of peace. 

Article 2 (11) of the Uniform Code of Military Justice purports 
to subject “. . . all persons serving with, employed by, or accompany- 
ing the armed forces without the continental limits of the United 
States . . .”' to the jurisdiction of military court martial. However, 
in a recent series of cases, the United States Supreme Court has held 
article 2(11) unconstitutional as applied to these two classes of civil- 
ians. The result is that at present no American court may try them 
for crimes committed overseas. 

The purpose of this paper is twofold: (1) to consider the con- 
stitutional analysis used by the Court in reaching this conclusion; 
and (2) to explore the possible alternatives available to Congress to 
provide for the exercise of criminal jurisdiction over these persons. 


ANALYSIS OF THE CONSTITUTIONAL QUESTION 


Ordinarily, when an American citizen commits a federal offense, 
he is tried by a civil tribunal deriving its power from article III of 
the Constitution.? By specific constitutional provision, he is entitled, 
inter alia, to a trial by jury after indictment by a grand jury.® 
Trial by court martial, on the other hand, is the exercise of an extra- 
ordinary jurisdiction arising from the power granted to Congress “To 
make Rules for the, Government and Regulation of the land and 
naval Forces.”* The procedures prescribed by the Uniform Code of 
Military Justice for the conduct of a military court martial differ 





1 10 U.S.C. § 802 (11) (1950). 
2 US. Const. art. III, § 1. 
3 U.S. Const. art. III, § 2: “The trial of all Crimes, except in Cases of Impeachment, 


shall be by Jury. . . .” U.S. Const. amend. V: “No person shall be held to answer for 
a capital, or otherwise infamous crime, unless on a presentment or indictment of a 
Grand Jury. . . .” U.S. Const. amend. VI: “In all criminal prosecutions, the accused 


shall enjoy the right to a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed. . . .” 
4 US. Const. art. I, § 8, cl. 14. 
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markedly from those of civil courts, perhaps the most significant dif- 
ference being the absence of any requirement for a jury trial or for 
a grand jury indictment.® 

The determination of the limits on Congress’ power to subject 
civilian employees and dependents to the jurisdiction of the military 
courts overseas required the decision of two principal questions: 
(1) whether the Constitution protects an American citizen overseas; 
and (2) whether civilian employees and dependents are in close 
enough relation to the land and naval forces to be considered a part 
thereof. 

The Reach of Constitutional Guarantees 


The members of the Court are in unanimous agreement that 
fundamental constitutional guarantees such as those provided by 
article III and the fifth and sixth amendments continue to protect 
American citizens against governmental action when they are out- 
side the United States. This conclusion is based upon a literal inter- 
pretation of the language of these provisions. In the words of Mr. 
Justice Black, “The language of Art. III § 2 manifests that the con- 
stitutional protections for the individual were designed to restrict the 
United States government when it acts outside of this country, as 
well as here at home.’ Even if it is only “fundamental” rights which 
follow a citizen overseas,’ one could hardly imagine a more jealously 
guarded or more cherished right than the right to jury trial.* In 
arriving at this conclusion, the Court was forced to dispose of, as 
inapposite, the “consular’® and “insular’’’® cases which, on the first 





5 See 10 U.S.C. §§ 836-854 (1950) for trial procedure in the military courts. 

6 Reid v. Covert, 354 U.S. 1, 7 (1957). 

7 See Dorr v. United States, 195 U.S. 138, 144-149 (1904). 

8 United States ex rel. Toth v. Quarles, 350 U.S. 11, 16, 18-19 (1955); Ex parte 
Milligan, 71 U.S. (4 Wall.) 2, 122-123 (1866); 3 Blackstone’s Commentaries 379 (1765). 

9 In re Ross, 140 U.S. 453 (1891), involved a seaman who had killed a ship’s officer 
on an American ship in Japanese waters. He was seized and tried before a consular 
“court” in Japan under a statute authorizing American consuls to try American citizens 
charged with committing crimes in Japan and certain other “non-Christian” countries. 
Justice Black stated that this case is one of those which cannot be understood except 
in its peculiar setting, that it was doubtful if a similar result would be reached today 
and that “at best the Ross case should be left as a relic from a different era.” Reid v. 
Covert, supra note 6, at 12. 

10 Balzac v. Puerto Rico, 258 U.S. 298 (1922) ; Dorr v. United States, supra note 7; 
Hawaii v. Mankichi, 190 U.S. 197 (1903); Downes v. Bidwell, 182 U.S. 244 (1901). 
These cases involved territories which had recently been conquered or acquired by the 
United States and which had entirely different cultures and customs from those of this 
country. It would have been inexpedient to require jury trial after indictment by grand 
jury in these possessions. “None of these cases had anything to do with military trials 
and they cannot properly be used as vehicles to support an extension of military juris- 
diction to civilians.” Reid v. Covert, supra note 6, at 14. 
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hearing of Reid v. Covert, had been the basis for the holding that an 
American citizen outside the United States is not entitled, as a matter 
of constitutional right, to trial before an article III court for an of- 
fense committed abroad." 


Relation to the Land and Naval Forces 


The more difficult constitutional issue is whether civilian em- 
ployees and/or dependents accompanying the armed forces overseas, 
fall within the scope of Congress’ power “To make Rules for the 
Government and Regulation of the land and naval Forces.’’* It has 
been held that this clause creates an exception to the normal consti- 
tutional requirement of trial in civil courts and permits Congress to 
authorize military trial of members of the armed forces without 
according all the safeguards given an accused by article III and the 
Bill of Rights.’* A finding that the civilians in question are a part 
of the armed forces for this purpose would therefore render them 
amenable to court martial jurisdiction in spite of the extraterritorial 
reach of constitutional guarantees. 


(a) Dependents 


The argument in favor of including dependents within the scope 
of Congress’ power to regulate the armed forces is based upon an 
application of the necessary and proper clause to the article I 
grant. The contention is that from a morale standpoint, there is a 
pressing need for dependents to accompany American forces abroad; 
that such dependents affect the military community as a whole; that 
their status as an integral part of the military community requires 
disciplinary control over them by the military commander; that the 
effectiveness of this control depends upon a readily available ma- 
chinery affording a prompt sanction and resulting deterrent available 
only through court martial jurisdiction; and that court martial juris- 
diction is not only inherently fair, but there are no alternatives to 
it."* These considerations, it is said, make it necessary and proper 
for Congress to include dependents within the scope of court martial 
jurisdiction in exercising its power to regulate the armed forces. 

The Court rejected this argument in the landmark decision of 
Reid v. Covert,"® a case involving a serviceman’s wife charged with 





11 See Reid v. Covert, 351 U.S. 487 (1956). 

12 US. Const. art. I, § 8, cl. 14. 

13 Ex parte Reed, 100 U.S. 13 (1879); Dynes v. Hoover, 61 U.S. (20 How.) 
65 (1857). 

14 Supplemental Brief for Appellant and Petitioner on Rehearing, Reid v. Covert, 
supra note 6, at 49. 

15 354 U.S. 1 (1957). 
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the murder of her husband on an Air Force base in England. Four 
justices were of the opinion that Congress’ power to prescribe rules 
for the government of the armed forces is limited to the class de- 
scribed, namely, “the land and naval Forces,” and that the necessary 
and proper clause may not be used to extend military jurisdiction 
to any group beyond that class, no matter what the necessity because 
of the overriding importance of the protections afforded by the article 
III courts. “Having run up against the steadfast bulwark of the Bill 
of Rights, the Necessary and Proper Clause cannot extend the scope 
of Clause 14.’"* Justices Harlan and Frankfurter concurred in the 
result on the narrow ground that article 2 (11) could not be applied 
to a dependent charged with a capital offense, where the “awesome 
finality” of the death penalty required the balance of conflicting in- 
terests to be resolved in favor of the accused.** 

The opinion of the Court in Covert suggested that the test for 
court martial jurisdiction is one of status and that dependents as a 
class do not fall within the scope of Congress’ power to regulate the 
armed forces. However, this was not a majority opinion, and the case 
decided only that dependents charged with capital offenses are not 
subject to court martial jurisdiction. The question remained whether 
the Court would adopt this test in cases involving non-capital offenses 
or whether it would find the balance in favor of the government in 
such cases, where the importance of maintaining military discipline 
is equally present, but where the irrevocable conclusiveness of the 
death penalty is no longer a factor. 

Kinsella v. Singleton"* provided the answer. The majority opinion, 
adopting the status test, held that no constitutional distinction can be 
drawn between capital and non-capital offenses and that continued 
adherence to Covert required a holding that dependents may not be 
tried by military tribunal no matter what the nature of the offense. 
In refusing to make a “fresh evaluation and a new balancing” for 
non-capital cases, the Court said: 

If civilian dependents are included in the term “land and naval 

Forces” at all, they are subject to the full power granted the Con- 

gress therein to create capital as well as non-capital offenses. This 

Court cannot diminish and expand that power, either on a case-by- 

case basis or on a balancing of the power there granted Congress 

against the safeguards of Article III and the Fifth and Sixth 

Amendments.!® 


If the “status” premise is sound, the result in Singleton was 





16 Jd. at 21. 
17 Jd. at 41-64, 65-78. 
18 361 U.S. 234 (1960). 
19 Jd. at 246. 
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clearly dictated by the Covert decision, since that case would have 
the effect of excluding dependents as a class from the scope of Con- 
gress’ power under the article I grant. If it is not sound, then the 
argument that considerations of morale and military discipline make 
it necessary that court martial jurisdiction extend to civilian de- 
pendents in non-capital cases, a judgment which Congress has mani- 
fested by enacting article 2 (11), has considerable validity. The 
express power to govern and regulate the armed forces, when read in 
connection with the necessary and proper clause, could be taken 
as including the power to govern civilians accompanying those forces 
overseas; and the only effect of the Covert decision would be to say 
that trial of such persons by court martial in capital cases is not an 
appropriate exercise of that power.”° 

The majority’s restrained view of the effect of the necessary 
and proper clause on Congress’ power to regulate the armed forces 
contrasts sharply with the Court’s use of that clause in defining the 
constitutional limits of federal power under the commerce clause. 
It has been held, for example, that Congress has the power to regu- 
late an individual’s production of wheat not intended in any part for 
commerce but wholly for consumption on the farm because such local 
activity, if unregulated, might exert a substantial, adverse economic 
effect on interstate commerce.” In other words, in exercising its 





20 In adopting the “status” test in the Singleton case, seven members of the Court 
concurred in the view that the necessary and proper clause is “not itself a grant of 
power, but a caveat that the Congress possesses all of the means necessary to carry out 
the specifically granted ‘foregoing’ powers of § 8, Kinsella v. Singleton, .. . ” supra note 
18, at 247. See also, concurrence of Justices Whittaker and Stewart on this point, Kin- 
sella v. Singleton, supra note 18, at 263. Accordingly, if Congress was not granted the 
power to prescribe military trial for dependents in clause 14, it does not have it. The 
Court relied heavily on United States ex rel. Toth v. Quarles, supra note 8, a case 
involving a discharged soldier who was tried by court martial after his discharge from 
the Army, for an offense committed before his discnarge. In that case the Court invoked 
the doctrine calling for “the least possible power adequate to the end proposed” and 
held that the ex-serviceman could not be tried by court martial. Justices Harlan and 
Frankfurter took a different view of the effect of the necessary and proper clause. 
Citing Mr. Justice Brandeis in Ruppert v. Caffey, 251 U.S. 264, 300-301 (1920), 
they argued that the necessary and proper clause is an express power of Congress. 
“The Necessary and Proper Clause cannot be used to ‘expand’ powers which are other- 
wise constitutionally limited, but that is only to say that when an asserted power is 
not appropriate to the exercise of an express power, to which all ‘necessary and proper’ 
powers must relate, the asserted power is not a ‘proper’ one.” Kinsella v. Singleton, 
supra note 18, at 254-55. Therefore, although it is “improper” for the Congress to 
prescribe trial of dependents overseas by court martial in capital cases, it may still be 
“proper” to prescribe such trial in non-capital cases in order to carry out effectively its 
power to regulate the armed forces. 

21 Wickard v. Filburn, 317 U.S. 111 (1942). 
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power “To regulate Commerce . . . among the several States. . . ,””” 
Congress has the power to regulate intrastate activities having a sub- 
stantial effect on the interstate activity which is the principal subject 
of regulation.** By analogy it can be argued that Congress has the 
power to govern by reasonable means those non-members of the armed 
forces whose presence in the military community affects the accom- 
plishment of the military mission. The failure of the Court to draw 
this analogy reflects a higher regard for civil liberty than for economic 
liberty. 
(b) Civilian Employees 


The rationale utilized by the Court in deciding whether military 
jurisdiction could be extended constitutionally to cover civilian em- 
ployees is consistent with the Covert and Singleton cases, but perhaps 
somewhat less tenable. In Grisham v. Hagan,** a case involving a 
capital offense, the majority held that a civilian employee charged 
with a capital crime must have the benefit of a jury and therefore 
may not be tried by military court martial. The Court could see no 
distinction between dependents and employees sufficient to take the 
latter out of the rule of the Covert case. As for military jurisdiction 
over lesser offenses committed by employees, the “status” test of 
Kinsella v. Singleton required a holding of no jurisdiction.” 

It may be questioned whether in so holding the Court took suffi- 
cient notice of the distinction which can be drawn between dependents 
and employees and whether the latter may not be considered a “part 
of” the armed forces so as to bring them directly within the scope 
of Congress’ power under article I, section 8, clause 14. Their relation- 
ship to the military establishment was described by Justice Whittaker 
in the following terms: 

[Civilian employees], numbering more than 25,000 employed at 

United States bases located in 63 countries throughout the world— 

mainly highly trained specialists and technicians possessing skills 

not readily available to the armed forces—are engaged in purely 

military work . . . These civilian employees thus perform essential 

services for the military and, in doing so, are subject to the orders, 
direction and control of the same military command as the “mem- 
bers” of those forces; and, not infrequently, members of those 
forces who are assigned to work with and assist those employees 

are subject to their direction and control. They have the same 

contact with, and information concerning, the military operations 

22 U.S. Const. art. I, § 8, cl. 3. 

23 See also The Shreveport Case, 234 U.S. 342 (1914) (power of I.C.C. to order 
increase in intrastate railroad rates where latter are causing discrimination against inter- 
state commerce). 

24 361 U.S. 278 (1960). 

25 McElroy v. Guagliardo, 361 U.S. 281 (1960). 
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as members of those forces and present the same security risks and 
disciplinary problems. They are paid upon the same payroll, and 
have the same commissary, housing, medical, dental, mailing, trans- 
portation, banking, tax exemption, customs benefits, border crossing 
privileges, and other privileges as members of the armed forces. 
They are so intertwined with those forces and military communities 
as to be, in every practical sense, an integral part of them.?® 


By contrast, dependents perform no direct services for the armed 
forces and thus stand in different relationship thereto. Mr. Justice 
Whittaker argued that the historical materials show that the framers 
of the Constitution were aware of the necessity of court martial juris- 
diction over civilians serving with the armed forces,*’ that the Articles 
of War provided for such jurisdiction from the beginning,”* and that 
the Court has consistently held in various contexts that clause 14 
does not limit the power of Congress to the government and regulation 
of only those persons who are “members” of the armed forces.”® 
The above factors would seem to provide ample ground for dis- 
tinguishing Covert and Singleton and holding civilian employees sub- 
ject to court martial jurisdiction. The fact that the Court chose not 
to do so indicates that there are basic policy considerations militating 
against any extension of the jurisdiction of the military courts. 


Policy Considerations 


Perhaps the most fundamental policy underlying these decisions 
is the long standing notion that military power should be subordinate 
to civilian authority. Declared Mr. Justice Black in Reid v. Covert: 

We should not break faith with this nation’s tradition of keeping 

military power subservient to civilian authority, a tradition which 

we believe is firmly embedded in the Constitution . . . [U]nder 

our Constitution courts of law alone are given power to try civilians 

for their offenses against the United States.*° 


Any recogntion of court martial jurisdiction over civilians operates 
in contravention of this policy. 

Second, and perhaps equally influential, is the fear on the part 
of the Court that military courts are subject to uncontrollable abuse 
which in any given case might result in injustice to the accused. 


. .. [T]he business of soldiers is to fight and prepare to fight wars, 
not to try civilians for their alleged crimes ... [T]here has 





26 Kinsella v. Singleton, supra note 18, at 264-65. 

27 Id. at 266-69. 

28 Id. at 269-71. 

29 Jd. at 271-72. It should be noted that the majority arrived at conflicting con- 
clusions from its review of the historical materials, id. at 235-249. 

30 Reid v. Covert, supra note 15, at 40. 
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always been less emphasis in the military on protecting the rights 

of the individual than in civilian society and in civilian courts.* 

The additional facts that military tribunals are ad hoc bodies subject 
to varying degrees of command influence, that military law is fre- 
quently cast in sweeping and vague terms, and that it is subject to 
amendment in certain instances by the President, without the aid 
of the Congress,** contribute to the Court’s basic distrust of the 
military tribunal as a guarantor of constitutional rights. 

Thus, in expressing its reluctance to extend the scope of article I, 
section 8, clause 14, of the Constitution any further than absolutely 
necessary, the Court has drawn the line at the point where a person 
ceases to be an actual member of one of the branches of the armed 
forces. All others are outside the scope of the Uniform Code of Mili- 
tary Justice and may not be tried by court martial. Assuming that 
some form of control over civilians employed by and accompanying 
the armed forces overseas is necessary in order to carry out effectively 
the military mission, what practical alternatives are now available to 
Congress to provide such control? This is the question to be con- 
sidered in the pages which follow. 


ALTERNATIVES 


The writer is unaware of any efforts by Congress since the 
Covert decision was announced in 1957 to provide for the exercise 
of federal criminal jurisdiction over dependents and civilian employees 
for crimes committed overseas. In the United States these persons 
are subject to the general criminal laws of the state and federal gov- 
ernments and are tried in the state and federal constitutional courts.** 
However, while overseas with the armed forces they are beyond the 
reach of American law since the Uniform Code of Military Justice, 
the sole body of federal law purporting to govern their conduct, has 
been, as to them, declared unconstitutional. One reason for Congress’ 
delay in enacting remedial legislation has been to await the decision 
by the Supreme Court of cases testing the scope of the Covert doc- 
trine. Now that those cases have been decided, it is time to consider 
what form such legislation, if any, should take. No attempt will be 
made in the limited space here available to detail a legislative scheme 
to meet the problem. The attempt will be merely to suggest several 
possible solutions and to discuss some of the legal and practical diffi- 
culties inherent in each. 





31 Jd. at 35-36. 

32 Jd. at 36-39. 

33 For a discussion of procedure for trying civilian dependents and employees for 
crimes committed in the United States, see Reply Brief for Appellant and Petitioner 
on Rehearing, Reid v. Covert, supra note 15, at 71-73. 
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There are at least two important qualifications which any pro- 
posed legislation must meet in order to be acceptable. First, it must 
provide a system of courts affording the accused all the constitutional 
protections available to a defendant in an article III court sitting in 
the United States. This is the mandate of the Covert doctrine. Second, 
it must be acceptable to each of the 63 nations in which our armed 
forces are stationed. Although Congress undoubtedly has the power 
to prescribe which acts committed by civilians accompanying the 
armed forces abroad shall be criminal,** it does not have the power 
to provide for the trial of offenders in a foreign country without the 
consent of that country.*° Trial in the United States could, of course, 
be authorized without the acquiescence of the country in which the 
offense was committed; but, as a practical matter, where the receiving 
state had custody of a civilian employee or dependent charged with 
a violation of its law, the consent of that country would be necessary 
before the United States could obtain custody of the accused. There- 
fore, any new arrangements regarding federal criminal jurisdiction 
over these persons will depend for their ultimate validity upon suc- 
cessful renegotiation of our agreements with the host states. 

Presumably a criminal code applicable to civilian dependents and 
employees would be quite similar in its substantive provisions to the 
Uniform Code of Military Justice since Congress has already indi- 
cated in that enactment what standards of conduct it will require of 
them. Proceeding on this assumption, it is clear that the new code 
would prescribe two broad categories of crimes: (1) those which 
would also be violations of the law of the receiving state, e.g., murder, 
rape, larceny, assault and battery; and (2) those which would be 
punishable only under the law of the United States, e.g., breach of 
security regulations, violations of health, welfare and disciplinary 
regulations relating solely to the conduct of military affairs. The 
principal inquiry is whether an existing system of courts can be 
utilized in the enforcement of such legislation or whether new courts 
must be provided. ° 


Trial by District Courts in the United States 


The most obvious system of courts to use for the trial of these 
civilians would be the federal district courts sitting in the United 
States. Such a procedure would be in conformity with the current 
practice of trying, in the district into which the offender is first 





384 Blackmer v. United States, 284 U.S. 421 (1932); United States v. Bowman, 
260 U.S. 94 (1922). See also, 1 Hyde, International Law 798-800 (1945). 

35 On the general subject of extraterritorial jurisdiction see 2 Hyde, International 
Law 849-871 (1945). 
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brought, federal offenses committed outside the jurisdiction of any 
state or district.°* However, the problems encountered in applying 
this system to civilians accompanying our armed forces in foreign 
lands for crimes committed in those lands are formidable. 

First there is the problem of obtaining the consent of the re- 
ceiving state. For crimes which would be violations of the law of 
both the sending and receiving states, it is doubtful whether any 
nation would consent to the removal of the accused from its territory 
for trial. This conclusion is substantiated by a review of the NATO 
Status of Forces Agreement.** That agreement was predicated upon 
the assumption that United States military jurisdiction extended not 
only to the military contingent but also to members of the civilian 
component and to dependents accompanying those forces overseas. 
For offenses involving violations of the law of both the sending and 
receiving states, the military authorities of the sending state were 
given primary jurisdiction over members of the civilian component 
only in relation to (1) imter se offenses and (2) offenses arising out 
of an act done in the performance of official duty;** and such jurisdic- 
tion was to be exercised within the receiving state.** In all other situa- 
tions involving the civilian component, it was to be the primary right 
of the receiving state to try the accused.*® As for civilian dependents, 
“ .. the drafters of the Agreement envisaged the power of the receiving 
State . . . not merely as a primary right to exercise concurrent juris- 
diction, but rather as exclusive jurisdiction when the act in question 
was an offense against the law of that State,”* although in practice 
this distinction between civilian employees and dependents seems never 
to have been recognized or given effect.** In view of the interest of 
receiving states in maintaining their supremacy as territorial sovereigns 
by punishing violations of their own law, or at least by having evi- 
dence thereof close at hand,** it is doubtful that in any renegotiation 
of these agreements they would permit the removal of civilian de- 
pendents and employees to the United States for trial of this class of 
crimes. No such objections would likely be raised to removal where 
no violation of local law was involved. 





36 18 U.S.C. § 3237 (1948). 

37 T.LAS. 2846. 

38 N.A.T.O. S.OF., art. VII, par. 3 (a) (i), (ii). 

39 Jd., par. 1(a). 

40 Id., par. 3(b). 

41 Snee & Pye, Status of Forces Agreement: Criminal Jurisdiction 35 (1957). 

42 Jd., at 39. The authors state that they have seen no case in which foreign authori- 
ties claimed or American authorities admitted any distinction in this regard between 
dependents and members of the civilian component, the former being considered by 
both parties as subject to the concurrent jurisdiction of the sending State. 

43 1 Hyde, International Law 815 (1922). 
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Assuming that the problem of obtaining the consent of the re- 
ceiving states can be overcome, there remain other serious objections 
to trial in the United States. Compulsory process is essential to any 
system of justice; but the attendance of foreign nationals as wit- 
nesses in trials in this country would necessarily be on a voluntary 
basis since, as a matter of international law, such attendance could 
never be compelled.** Therefore, many prosecutions would fail be- 
cause of the government’s inability to produce unwilling witnesses 
whose presence would be necessary to accord the accused his con- 
stitutional right to confrontation. And even if the government could 
produce its witnesses, the accused would frequently be deprived of 
the right to call witnesses on his own behalf because of the lack of 
compulsory process. Also weighing heavily on the accused’s ability 
to present an adequate defense would be the expense involved in 
defending a case far from the scene of the crime. It takes little 
imagination to envision the costs which would be incurred in gather- 
ing evidence in a foreign country and in transporting witnesses to 
this country for the trial. Furthermore, the delay which would in- 
evitably exist between the time of the commission of the crime and 
the time of the trial would substantially decrease the deterrent value 
of the prosecution, particularly as regards the violation of health, 
welfare and disciplinary regulations, where the punishment, to be 
effective, must be speedy and local.** It is to be expected, therefore, 
that only the most serious offenses would be brought to the United 
States for trial. Hundreds of petty cases would go unprosecuted. In 
the words of Justice Clark: “In short, this solution could only result 
in the practical abdication of American judicial authority over most 
of the offenses committed by American civilians in foreign countries.”*° 

In view of the above considerations, it would seem that trial of 
these persons by article III courts sitting in the United States, if 
possible at all, would be unworkable as a general solution to the 
problem. 

Trial by Article III Courts in Receiving States 


A second solution which has been suggested is the establishment 
of article III courts in the nations in which our troops are stationed. 
Bringing the courts to the accused would overcome many of the 
difficulties connected with trial in the United States, but the establish- 
ment of such courts presents a host of problems of its own. 

There is again the problem of obtaining the consent of the re- 





44 Jd. at 732-33. 

45 Supplemental Brief for Appellant and Petitioner on Rehearing, Reid v. Covert, 
supra note 15, at 34-35. 

46 Reid v. Covert, supra note 15, at 85 (dissenting opinion). 
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ceiving states. Indeed, the United States might well hesitate to ask it. 
Commenting on this possibility in the Covert case, the government 
counsel said: 
The United States would be reluctant to ask countries to agree, as 
one of the consequences of stationing United States troops within 
their territory, that they allow the United States to establish a 
system of civilian courts to sit in their country and to try American 
civilians who accompany the armed forces for conduct for which 
they could also be tried in the local courts. Any such request could 
not avoid the implication that a fair trial would not be available 
in the courts of the receiving state.*7 


Furthermore, after the Covert decision the United States might have 

difficulty in justifying a claim for such a jurisdiction. Addressing 

themselves to this issue Father Snee and Professor Pye had this to say: 
... [T]he suggestion that dependents be tried by American 
civilian courts for crimes committed in other NATO countries 
overlooks the fact that the sole ground for a claim of jurisdiction 
by the sending State over its dependents is their ultimate relation- 
ship to the armed force or civilian component of whose members 
they are dependents. If that relationship is so tenuous or non- 
existent that it will not afford constitutional sanction for the exer- 
cise of jurisdiction by a military court, there would seem to be no 
basis for the sending State to claim, nor for the receiving State to 
grant, the right to exercise criminal jurisdiction over dependents for 
conduct which also constitutes an offense against the law of the 
receiving State, any more than in the case of ordinary tourists.** 


Supposing for the moment that the consent of the receiving states 
could be obtained, there are nevertheless a number of other difficulties 
inherent in this system. It would be manifestly impossible to set up 
courts in each of the 63 countries in which American troops are 
stationed. Not only would the cost be prohibitive, but it would also 
be extremely difficult to staff such a great number of courts with 
judges, clerks and other administrative personnel. Perhaps the num- 
ber of courts required could be cut down by establishing districts, 
with each district court having jurisdiction over crimes committed in 
certain specified countries and either sitting permanently in one loca- 
tion or sitting periodically in each country within its district. But 
from what source would the jurors be drawn? A jury made up of 
military personnel would be tantamount to a court martial and sub- 
ject to the same danger of command influence. Juries drawn from 
the civilian contingent would be subject to the same objection. The 
impracticability of selecting jurors from among American tourists 





47 Supplemental Brief for Appellant and Petitioner on Rehearing, Reid v. Covert, 


supra note 15, at 51. 
48 Snee & Pye, supra note 41, at 44. 
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travelling in foreign lands is obvious. The only remaining possibility 
would be to use juries drawn from the local populace. However, such 
jurors could not be compelled to attend the trial, and there would 
be the additional problem in most countries of language differences. 
Furthermore, in non-common law countries, the jury system would 
be completely unfamiliar to the local citizenry and “would be tossed 
about like a cork on unsettled waters.’*® Also not to be ignored are 
the problems of compelling attendance of unwilling foreign witnesses, 
punishing for contempt and providing sanctions for perjury. 

In short, the alternative of establishing article III courts to 
try offenders in foreign lands would at best be cumbersome and ex- 
pensive and in all probability would be rejected if proposed. 


Special Solution for Civilian Employees 


The number of civilian employees with the armed forces is small 
in comparison with the number of dependents; and the intimate rela- 
tionship of this group to the military establishment makes it con- 
venient for the United States to have local control over it.* Ob- 
viously concerned about the effect of its decision on the control 
formerly believed to exist over this group under the Uniform Code 
of Military Justice, the Supreme Court in McElroy v. Guagliardo™ 
made the following suggestion as to possible alternative solutions: 


One solution might possibly be to follow a procedure along the 
line provided for paymasters’ clerks as approved in Ex parte Reed.®* 
Another would incorporate those civilian employees who are sta- 
tioned outside of the United States directly into the armed services, 
either by compulsory induction or by voluntary enlistment. If a 
doctor or dentist may be “drafted” into the armed services, . . . 
there should be no legal objection to the organization and recruit- 
ment of other civilian specialists needed by the armed services. 
Moreover, the armed services presently have sufficient authority 
to set up a system for the voluntary enlistment of “specialists” 
. . . It likewise appears entirely possible that the present “special- 
ist” program condycted by the Department of the Army could be 
utilized to replace civilian employees if disciplinary problems re- 
quired military control . . . The increased cost to maintain these 





49 Reid v. Covert, supra note 15, at 88 (dissenting opinion of Clark J.). 

50 At the time of the Covert case (1957) there were more than 450,000 American 
civilians overseas with the armed forces. Of these, about 415,000 were dependents and 
38,000 were direct government employees and contractor employees. Reply Brief for 
Appellant and Petitioner on Rehearing, Reid v. Covert, supra note 15, at 62. 

51 Supra note 25, at 286-87. 

52 Supra note 13. This case permitted the trial by court martial of a paymaster’s 
clerk in the Navy. He had been required to agree in writing “to submit to the laws 
and regulations of the government and discipline of the Navy,” id. at 19, had a fixed 
rank and was required to wear a uniform. 
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employees in a military status is the price the Government must 
pay to comply with constitutional requirements. 


Successful implementaticn of one or more of these suggested solutions 
would solve the problem as to civilian employees. Bringing this 
group into the military contingent would automatically bring them 
under the provisions of the Uniform Code of Military Justice with- 
out necessitating the slightest amendment of existing treaties.** Of 
course, it is a matter of conjecture whether all civilian positions over- 
seas could be “militarized.” Many of these slots were formerly occu- 
pied by military personnel and were converted to civilian positions 
as part of “Operation Teammate,” a scheme designed to cut the cost 
of our overseas operations.** There would be no problem in recon- 
verting these positions. However, it is doubtful that full scale re- 
placement with military personnel could ever be completely accom- 
plished and eliminate the need for any civilian employees overseas. 
There are, for example, a number of highly skilled contractor em- 
ployees and technical representatives whose positions presumably 
could not be converted. As to these persons a different solution 





53 When an armed force is in a country in pursuance of an agreement between 
Governments, the terms of the agreement govern all questions of jurisdiction which are 
the subject matter of the agreement. 1 Hyde, International Law 819-20 (1945). In the 
absence of express agreement, it is a rule of international law that the consent to the 
presence of foreign troops implies a waiver by the receiving State of at least a portion 
of its local jurisdiction. The Schooner Exchange v. M’Faddon, 11 U.S. 116, 139 (1812); 
Oppenheim, International Law par. 445 (1928). But it has recently been held that this 
tule only applies to persons who are actual members of the military force. Chow Hung 
Ching v. The King, 77 C.L.R. 449 (1948). In that case a group of Chinese nationals 
were in the Territory of New Guinea to collect surplus war supplies sold to China by 
the United States. These persons were subject to Chinese military law and wore uni- 
forms, but were not actually soldiers. Two laborers from this group were tried in a 
local court for having assaulted a native of the island and were convicted. On appeal, 
the High Court of Australia held that the accused were not “members” of a military 
force and, therefore, had no immunity from the jurisdiction of local courts as might 
have been possessed by a member of such force. It is questionable, therefore, whether 
the Ex parte Reed solution suggested by Justice Clark (Supra note 13) would make a 
person enough a “member” of our armed forces to bring him within the terms of the 
treaty. 

54 In 1956 the Army undertook the process of substituting 11,888 civilians for 12,495 
military persons under the title “Operation Teammate.” See Dept. of the Army Appro- 
priations for 1956, Hearings before the Subcommittee of the House Committee on 
Appropriations, 84th Cong., Ist Sess., pp. 4, 74, 296-97, 459-63, 1124-26. See also official 
comment on Operation Teammate (Army Information Digest Vol. 10, No. 4 (Apr. 1955), 
p. 47. 

55 Reply Brief for Appellant and Petitioner on Rehearing, Reid v. Covert, supra 
note 15, at 63. At that time there were with our armed forces overseas 1635 technical 
representatives and 4500 contractor employees which the Government described as 
“highly skilled technicians and advisors whose services are indispensable to a military 
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would have to be worked out. Perhaps this small group could be 
handled in the same manner as our foreign service employees. The 
latter comprise a small group of highly selected personnel among 
whom order and discipline is maintained by means of the deterrent 
effect of reprimand, suspension without pay and dismissal.°* For more 
serious crimes they are tried by the courts of the country in which 
the offense is committed. It is quite possible that the same system 
could be applied to the small number of highly skilled civilian em- 
ployees of the armed forces who cannot be replaced directly with 
military personnel. 


The Probable Solution for Dependents 


It has been seen that the legal and practical problems inherent 
in the establishment of article III courts to try civilian dependents 
and employees either in the United States or in the receiving states 
are so formidable as to make either method impracticable as a gen- 
eral solution to the problem. Dependents make up roughly 90% 
of the American civilians overseas.’ It is probably fair to say that 
this group does not occupy as close a relation to the military estab- 
lishment as do civilian employees since they are not directly engaged 
in the accomplishment of the military mission. A course which Con- 
gress might reasonably follow in dealing with this group would be to 
leave them in the same position as American tourists—subject to 
the criminal jurisdiction of the receiving states for all crimes con- 
stituting violations of the laws of those states. It may be objected 
that, depending upon the country involved, its courts may fail to 
accord an accused certain rights which the Untied States considers 
essential to a fair trial (e.g., the right to confrontation, the privilege 
against self-incrimination, the right to an impartial jury, etc.). Further 
trial in a foreign court places an accused in a court where he is un- 
familiar with the forms of procedure and where, in many cases, he 
will be tried in a foreign language. A possible answer would be for 
the United States to, secure by treaty as many protections for its 
service dependents as the foreign nations will accord. Under the 
NATO Status of Forces Agreement, receiving and sending states are 
pledged, among other things, to assist each other in obtaining evi- 
dence and witnesses, to accord the right of confrontation and to allow 
the accused to have legal representation of his own choice.** These 





force which must increasingly rely on ever-changing and ever-more complicated scientific 
equipment.” 

56 Reply Brief for Appellant and Petitioner on Rehearing, Reid v. Covert, supra note 
15, at 73-74. 

57 Ex parte Reed, supra note 13. 

58 T.I.AS. 2846. Section 9 of the Agreement read as follows: “Whenever a member 
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provisions continue to apply even though dependents are beyond the 
reach of military jurisdiction. Further, the United States could assist 
the accused in securing competent foreign counsel or provide counsel 
itself. As for those offenses which are not violations of foreign law, 
it is believed that the threat of being sent back to the United States 
would tend to influence dependents to comply with local base regula- 
tions. And the threat of having to maintain separately those de- 
pendents in the United States would encourage their servicemen- 
husbands and fathers to exercise considerable discipline of their own. 


William L. Clark 





of a force or civilian component or a dependent is prosecuted under the jurisdiction of a 
receiving State he shall be entitled (a) to a prompt and speedy trial; (b) to be informed, 
in advance of trial, of the specific charge or charges made against him; (c) to be con- 
fronted with the witnesses against him; (d) to have compulsory process for obtaining 
witnesses in his favor, if they are within the jurisdiction of the receiving State; (e) to 
have legal representation of his own choice for his defense or to have free or assisted 
legal representation under the conditions prevailing for the time being in the receiving 
State; (f) if he considers it necessary, to have the services of a competent interpreter ; 
and (g) to communicate with a representative of the Government of the sending State 
and, when the rules of the court permit, to have such a representative present at his 
trial.” 
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RECENT DEVELOPMENTS 


COLLEGE EDUCATION A NECESSITY 


Mitchell v. Mitchell 
170 Ohio St. 507, 166 N.E.2d 396 (1960) 


A divorce decree awarding to the wife custody of and support for five 
minor children was entered by the Common Pleas Court of Cuyahoga 
County in 1953. In 1958, the court, upon motion filed by the wife, modified 
the original support order and provided for additional support including 
the sum of five hundred dollars per year payable by the husband to the 
wife for each of the minor children electing to attend any accredited college. 
The court of appeals reversed that part of the judgment pertaining to the 
order of payment for college.' The supreme court reversed, holding that it 
was no abuse of discretion as a matter of law for the trial court to order 
payments by the father for the college education of the minor children.” 

Under common law and by statute there exists a parental obligation of 
providing support for minor children which is ordinarily limited to the 
necessaries.? Whether a college education was such a necessity was first 
decided in Middlebury College v. Chandler, in which a suit was brought 
by the college to recover tuition and other bills from a minor child repre- 
senting the expenses of his college education. The court held such an edu- 
cation not to be a necessity for which an infant can render himself abso- 
lutely liable by contract, stating: 

Though more extensive attainments in literature and science 
tend greatly to elevate and adorn personal character, are a source 

of such private enjoyment and may justly be expected to prove of 

public utility, yet in reference to man in general, they are far from 

being necessary in a legal sense. The mass of our citizens pass 
through life without them.® 


The rationale of the Middlebury opinion, though applied to a situation 
not involving divorce or support orders, partially explains some courts’ 
refusal to award college payments as part of support orders in divorce 
decrees. Minimum compulsory education requirements’ and the discretion 





1 Mitchell v. Mitchell, 81 Ohio L. Abs. 88, 158 N.E.2d 546 (Ct. App. 1959). 
2 Mitchell v. Mitchell, 170 Ohio St. 507, 166 N.E.2d 396 (1960). 
3 Ohio Rev. Code § 3109.05. “The court may order either or both parents to sup- 


port or help support their children. . . .”; Ohio Rev. Code § 3103.03. “The husband 
must support himself, his wife, and his minor children out of his property or by his 
labor ....”; Hopkins v. Commissioner, 144 F.2d 683 (6th Cir. 1944). “Under the 


laws of Ohio the duty of the parent to support his infant child extends to necessary 
support which includes food, clothing, education, medical care and a suitable residence, 
all according to the father’s means.” 

416 Vt. 683 (1844). 

5 Id. at 686. 

6 Infra note 17; Morris v. Morris, 92 Ind. App. 65, 171 N.E. 386 (1930); Straver 
v. Straver, 26 N.J. Misc. 218, 59 A.2d 39 (Ch. 1948) (dictum). 

7 Halsted v. Halsted, 228 App. Div. 298, 239 N.Y.S. 422 (1930). “Unlike the 
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enjoyed by non-divorced parents in decisions as to their children’s higher 
education® have been cited as crucial factors in the courts’ refusal to include 
a college education in the class of necessities. 

The courts of other jurisdictions, however, cognizant of modern day 
requirements for specialized training and aware of the frequent denial of 
opportunities to children as a result of their parents’ divorce, have classified 
a college education as a necesssity to be considered in the awarding of sup- 
port orders when circumstances justify such a decision.* Providing no uni- 
versally applicable standards, the decisions take into account the intelligence 
and aptitude of the child’® and the father’s ability and means to pay for 
such an education."! 

This question was decided recently by an appellate court in Illinois,” 
holding that, “Where the father is of ample means, . . . education beyond 
the high school level for children of average or better scholarship . . . is 
regarded as a necessity.”!* The circumstances of the parties in a case which 
was decided at the same time by the Supreme Court of Indiana led the 
court to reach the opposite conclusion.’ In addition to the father’s modest 
means, the court stressed the fact that the Indiana legislature had met six 
times without acting after an earlier decision had ruled that a college educa- 
tion was not a necessary and the father could not be compelled to support 
his college-age minor son.’° 

Until the Mitchell case, there was no Ohio Supreme Court holding on 





furnishing of a common-school education to an infant, the furnishing of a classical or 
professional education by a parent to a child is not a necessary within the meaning 
of that term in law.” 

8 Commonwealth v. Wingert, 173 Pa. Super. 613, 98 A.2d 203 (1953) ; However, in 
Commonwealth ex rel. Stomel v. Stomel, 180 Pa. Super. 573, 119 A.2d 597 (1956), the 
court held that though the father, even if financially able, is not required to furnish 
a college education, he must pay for public education beyond the minimum compulsory 
level. 

® Jackman v. Short, 165 Ore. 626, 109 P.2d 860, 872, 33 A.L.R. 887 (1941). 
“Ordinarily, a child of divorced parents is in greater need of the help that a college 
education can give than one living in a home where marital harmony abides.” 

10 Johnson v. Johnson, 346 Mich. 418, 78 N.W.2d 216 (1956); Esteb v. Esteb, 138 
Wash. 174, 244 Pac. 264, on rehearing 246 Pac. 27, 47 A.L.R. 110 (1926). 

11 Hart v. Hart, 239 Iowa 142, 30 N.W.2d 748 (1948); Titus v. Titus, 311 Mich. 
434, 18 N.W.2d 883 (1945); Golay v. Golay, 35 Wash. 2d 122, 210 P.2d 1022 (1949) 
(dictum). , 

12 Maitzen v. Maitzen, 24 Ill. App. 2d 32, 163 N.E.2d 840 (1959). 

13 Jd. at 843. 

14 Haag v. Haag, 163 N.E.2d 243 (Ind. 1959). 

15 Hachat v. Hachat, 117 Ind. App. 294, 71 N.E.2d 927 (1947). This line of 
reasoning, so often used when the court lacks the conviction to decide a question of 
public policy was aptly attacked in Molitor v. Kaneland Community Unit District N. 
302, 18 Ill. 2d 11, 163 N.E.2d 89, 96 (1959). “The doctrine . . . was created by this 
court alone. Having found that doctrine to be unsound and unjust under present 
conditions, we consider that we have not only the power, but the duty, to abolish that 
[doctrine] . . . We closed our courtroom doors without legislative help, and we can 
likewise open them.” 
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this precise issue. Where support for a college education was included in a 
separation agreement later incorporated into a divorce decree, the court did 
enforce these payments on the basis of the father’s contractually expressed 
desire to furnish a college education for his children, the question of the 
necessity not being considered.’ When no such agreement was present, an 
early appellate decision had held that, “the parental obligation to furnish 
necessaries does not comprehend a college education.’”’!* 

Immediately prior to the Mitchell decision, the Juvenile Court of Cuya- 
hoga County expressly held that a college education was a necessary where 
the mother, who had custody of the child, believed that the latter possessed 
the proper aptitude and desire to attend college.'* At first blush this lower 
court holding would appear to have anticipated the supreme court’s ruling 
on this issue, and that, by virtue of the Mitchell decision, the Ohio law is 
now such that a college education is to be considered a necessity for which 
provision is properly made in support orders. The court emphatically stated, 
however, that their decision was based only on the “determination that the 
trial court possesses the discretionary power to decide whether under given 
circumstances a certain parent may be required to provide or contribute 
to a college education for his child.’’!® 

This express declaration by the supreme court neglected to provide 
any standards or guides for the lower courts to follow in applying their 
“discretion.”” Nevertheless, because of the “qualified necessity” standard 
employed elsewhere,”° and the reference to the “given circumstances” in the 
decision itself, perhaps, the court has, by implication, set forth similar limi- 
tations. Thus, Ohio joins these other states in the recognition of changing 
national and world conditions and the requirements needed to meet them.”* 


Gerald H. Swedlow 





16 Robrock v. Robrock, 167 Ohio St. 479, 150 N.E.2d 421 (1958). 

17 Wynn v. Wynn, 6 Ohio L. Abs. 450 (Ct. App. 1928). 

18 Calogeras v. Calogeras, 10 Ohio Op. 2d 441, 163 N.E.2d 713 (Juv. Ct. 1959). 

19 Jd. at 510. 

20 Supra notes 10 and 11. 

21 Supra note 18, quoting Thomas Jefferson: “I am not an advocate for frequent 
changes in laws and constitutions, but laws and institutions must go hand in hand 
with progress of the human mind. As that becomes more developed, more enlightened, 
as new discoveries are made, new truths discovered, institutions must advance also to 
keep pace with the times.” 








ACT OF NON-SUPPORT IN OHIO SUFFICIENT TO 
EXTRADITE 


In re Harris v. Sweeney, Sheriff 
170 Ohio St. 151, 163 N.E.2d 762 (1959) 


Appellant Harris had been arrested pursuant to an extradition warrant 
from Wisconsin to Ohio charging Harris with abandonment and non-support, 
a crime in Wisconsin. On review of a habeas corpus proceeding, the Ohio 
Supreme Court granted extradition holding that a person in Ohio who fails 
to support his child in another state where he is required to do so,! commits 
an intentional act in Ohio which results in a crime in that other state and, 
consequently, is extraditable under the Ohio version of section 6 of the 
Uniform Criminal Extradition Act, Rev. Code § 2963.06?. 

The Harris case is significant in at least two respects. First, it is a case 
of first-impression dealing with the Uniform Criminal Extradition Act.’ 
Forty-two states have adopted this uniform act, the purpose of which was to 
simplify extradition. Prior to the uniform act, a person need only be de- 
livered up if he was physically present in the demanding state at the time 
of commission of the crime and had fled therefrom. The uniform law dis- 
posed of the necessity of showing fugitive status.® 

The specific issue before the court in interpreting the Criminal Extradi- 
tion Act was whether Harris, by failure or omitting to provide support, had 
“committed an act” within the purview of the statute. Judicial definitions 
of a wilfull or intentional act include acts for the purpose of doing another 
some wrong, either by commission or omission.* Also considerable precedent 





1 “Any person who, without just cause, deserts or wilfully neglects or refuses to 
provide for the maintenance of his wife or child under eighteen (legitimate or illegiti- 
mate) in destitute or necessitous circumstances shall be fined not more than $500, or 
imprisoned not more than two years, or both . . .” Wisc. Stat. § 52.05 (1955). 

2 “The Governor may surrender, on demand of the executive authority of any 
other state, any person charged in such other state in the manner provided in Section 
2963.03 of the Revised Code with committing an act in this state, or in a third state, 
intentionally resulting in a crime in the state whose executive authority is making the 
demand, and Sections 2963.01 to 2963.27 inclusive, of the Revised Code, apply to such 
cases, even though the accused was not in that state at the time of the commission of 
the crime, and has not fled therefrom.” Ohio Rev. Code § 2963.06; 9 Unif. L. Annot. 
297 (1959). 

3 Supra note 2. 

49 Unif. L. Annot. (1959 cumulation). 

5 Art. IV, § 2, cl. 2 of the United States Constitution provides for extradition for 
persons “. . . who shall flee from justice . . .” This was interpreted to mean that a 
person need only be delivered up as a fugitive if he were physically present in the 
demanding state at the time of the commission of the crime and had fled therefrom. 
See 22 Am. Jur. “Extradition” § 21 (1939). Bauer, “Extradition Under [2963.06 ],” 
24 Ohio Bar (No. 33) 520 (1951). The new uniform law was held to be constitutional 
in Ex parte Morgan, 78 F. Supp. 756 (S.D. Cal. 1948); aff'd, 175 F.2d 404, cert. den., 
338 U.S. 827; English v. Matowitz, 148 Ohio St. 39 (1947). 

6 People v. Bowie, 166 N.Y.S. 905, 907 (1917). 
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from other jurisdictions dealing with the Uniform Criminal Extradition Act 
has indicated that failure to support would be considered the commission of 
an act for purposes of extradition under the uniform statute.’ 

The court, by way of dicta, referred to the possible alternative use of 
Rev. Code § 3115.04, Ohio’s version of the Uniform Reciprocal Enforcement 
of Support Act, to secure extradition in non-support cases.* The uniform law 
commissioners drew up this statute in a specific effort to reach a deserting 
husband who had absconded beyond the reach of process of the state where 
he had abandoned his family, in order to obtain support from him.® The 
acuteness of the problem and the inability of conventional criminal enforce- 
ment to satisfy the need led to the adoption of some version of this act in 
forty-four states.’° As a result, it is fair to say that the statute was intended 
to be used as the most convenient vehicle for action in non-support cases." 

The court, however, in discussing the Support Act, indicated that this 
statute would be construed exactly like the Criminal Extradition Act, i.e., 
non-support, for purposes of extradition, would be considered as the com- 
mission of an act. 

It is questionable whether such a construction is necessary to permit 
extradition for non-support under the Support Act. Judge Taft, in a con- 
curring opinion based exclusively on the Support Act, disputed this inter- 
pretation stating that neither commission of an act nor the doing of anything 
at all in Ohio were requisites to extradition under the Support Act.!* 





7 Ex parte Hayes, 101 Cal. App. 2d 416, 225 P.2d 272 (1950); Ex parte Dalton, 
56 N.M. 407, 244 P.2d 790 (1952); Roberts v. Warden of New York City Prison, 114 
N.Y.S.2d (1952); People ex rel. Faulds v. Herberick, 276 App. Div. 852, 93 N.Y.S.2d 
272 (1949); People ex rel. Kaufman v. O’Brien, 197 Misc. 1019, 96 N.Y.S.2d 401 (1950) ; 
Ex parte Bledsoe, 93 Okla. Cr. App. 302, 227 P.2d 680 (1951). Contra, United States 
v. Johnson, 63 F. Supp. 615 (19453; Stobie v. Barger, 129 Colo. 222, 268 P.2d 409 
(1954) ; Ennist v. Baden, 158 Fla. 141, 28 So. 2d 160 (1946). 

8 “The Governor may demand from the Governor of any other state the surrender 
of any person charged in this state with failure to provide for the support of a person 
in this state and may surrender on demand by the Governor of any other state any 
person charged in such other state with the failure to provide for the support of a person 
in such other state. Sections 2963.01 to 2963.29, inclusive, and 107.04 of the Revised 
Code apply to the demand although the person whose surrender is demanded was not 
in the demanding state at the time of the commission of the crime and although he has 
not fled therefrom. Neither the demand, the oath, nor any proceedings for extradition, 
pursuant to this section, need state or show that the person demanded has fled from 
justice, or that he was, at the time of the commission of the crime, in the demanding or 
other state. 

“Any obligor contempiated by this section, who submits to the jurisdiction of the 
court of such other state and complies with the court’s order for support, is relieved 
of extradition for desertion or non-support during the period of such compliance.” 
Ohio Rev. Code § 3115.04; Uniform Reciprocal Enforcement of Support Act, 9C Unif. 
L. Annot. 23 (1959). 

9 OC Unif. L. Annot. 3 et seg. (1959). 

10 9C Unif. L. Annot. (1959 cumulation). 

11 For a further discussion of the Support Act see 24 Cin. L. Rev. 139 (1955); 23 
Cin. L. Rev. 75 (1954); 29 Ohio Bar (No. 33) 629 (1956). 

12 170 Ohio St. at 162. 
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Although both interpretations reach the same conclusion, if the extra- 
dition provision of the Support Act is to have any meaning in itself, it must 
be liberally construed with reference to the object to be attained, i.e., an 
interstate remedy for abandoned families to enable them to get the support 
due them.!* An examination of the Support Act indicates that the extradi- 
tion surrender may occur whenever a person is charged in the demanding 
state with the failure to provide for the support of a person there. There is 
no necessity to go further. The charge upon which extradition is sought 
need only allege non-support. 

If the extradition provision of the Support Act is interpreted as the 
majority indicates that it will be, it will add nothing to the conventional 
criminal extradition statute,’* since extradition for non-support will be 
secured by identical proofs and procedures under either. In other words, if 
the criminal extradition statute is going to serve the function for which the 
Support Act was designed, there is no necessity for the latter. 

The dictum concerning the Support Act is not only confusing and un- 
necessary to the decision but also probably unnecessary to the successful 
operation of extradition for non-support under the Support Act since the 
thing for which extradition is sought, i.e., non-support, is a specifically 
named offense. What mental or physical activity or non-activity is engaged 
in by the violator is irrelevant to the fact that he has violated his statutory 
obligation of support. 

Richard Aughenbaugh 





18 Tllinois ex rel. Shannon v. Sterling, 248 Minn. 266, 80 N.W.2d 13 (1956). 
14 Supra note 3. 











INJUNCTION TO RESTRAIN HUSBAND FROM PROCEED- 
ING WITH FOREIGN DIVORCE ACTION DENIED 


Arpels v. Arpels 
9 App. Div. 2d 336, 193 N.Y.S.2d 754 (1959) 


This was an action by a wife to restrain her husband, a French citizen, 
from proceeding with a French divorce action in which personal jurisdiction 
over her had been obtained while she was visiting friends in France. The 
wife had obtained in an earlier separation action in New York, a consent 
decree incorporating a separation agreement entitling her to $18,000 a year 
alimony and a $10,000 life insurance policy on her husband; however, the 
latter provision would terminate if he obtained an absolute divorce in any 
jurisdiction on grounds recognized in New York. The trial court issued a 
temporary restraining order against the husband upon the wife’s allegation 
that her husband was not domiciled in France, stressing the possible injustice 
and hardship to the wife.' Defendant in fact kept in France a year round 
residence, staying in a hotel when in New York. The Appellate Division re- 
versed, dismissed the complaint and denied the wife’s motion for a temporary 
injunction? on the ground that any possible injury to the wife could be 
prevented when the decree was sought to be recognized in New York; point- 
ing out that it would be an extraordinary insinuation of domestic power into 
the judicial action of a foreign nation to restrain citizens of a foreign nation 
from prosecuting actions in their own courts against parties who are not 
United States citizens.’ 

The court relied on the different results which follow from refusing to 
enjoin a divorce action in a foreign country and the same action in a state 
court, where both actions are based on fraudulent domicile.* A decree of 
divorce of a sister state must be accorded full faith and credit in another 
state if the sister state had jurisdiction of the subject matter, meaning the 
plaintiff was domiciled there, in fact.5 The determination of domicile by 
the sister state will be prima facie evidence of the fact of domicile.* However, 
“the basis of recognition of judgments of foreign nations is comity; and this 
is a recognition which depends, when the last word is said, upon the policy 
and sense of justice of the domestic court.”” 


1 Arpels v. Arpels, 17 Misc. 2d 471, 187 N.Y.S.2d 100 (1959). 

2 Arpels v. Arpels, 9 App. Div. 2d 336, 193 N.Y.S.2d 754 (1959). The hardships 
and injustices include the necessity for her to go abroad to defend the action; the find- 
ing of her fault without her being able to defend herself except with difficulty; and 
the use of her name by the second wife along with other marital rights. 

3 Supra note 2, at 758. The court emphasized the close connection between the 
husband and France, noting that he probably was not domiciled in New York, the 
lack of any showing that her alimony rights would be harmed and that the separation 
agreement itself anticipated a possible later divorce action in any other jurisdiction. 

4 Supra note 2, at 757. 

5 Williams v. North Carolina, 317 U.S. 287 (1942); Williams v. North Carolina, 
325 US. 226 (1945). 

6 Supra note 5. 

7 Arpels v. Arpels, supra note 2, at 757. Accord Gould v. Gould 235 N.Y. 14, 138 
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New York courts have continually enjoined a spouse who attempts a 
divorce action in a sister state whenever they feel that the domicile was a 
sham.§ The reason being that a court has the power to restrain a person 
admittedly within their jurisdiction from proceeding with a divorce based on 
fraudulent domicile in another jurisdiction.® 

In the recent case of Rosenbaum v. Rosenbaum’ which involved a 
husband who had gone to Mexico for one day to prosecute a divorce there, 
the court denied an injunction restraining the husband from proceeding with 
his divorce action. The language of the decision is susceptible of interpreta- 
tion on either of two grounds; first, the distinction between recognition of 
decrees of a sister state and a foreign nation, “. . . Thus, under comity 
—as contrasted with full faith and credit—our courts have power to deny 
even prima facie validity to the judgments of foreign countries for policy 
reasons, despite whatever allegations of jurisdiction may appear on 
the face of such foreign judgments.”!! Another view of the Rosenbaum 
decision relies on the conceded invalidity of the Mexican divorce and the 
rationale that it was worthless and hence could not harm the wife at all. 
This latter view of Rosenbaum, which the dissent in the principal case 


adopts,’? is illustrated by the following: “The issue . . . is, simply whether 
the drastic remedy of injunction may be employed to restrain . . . a con- 
cededly invalid divorce action in a foreign country . . . .”;1* and that the 


decree was “of no more validity than a so-called mail-order divorce... .’”"* 


The court reached a proper result in the principal case by refusing to 
enjoin even temporarily a French citizen from proceeding with a French 
divorce action against his wife, a foreign citizen, even though the French 
court had obtained personal jurisdiction over her. The distinction between 
decrees of sister states under the full faith and credit clause and foreign 
nation decrees can not be pushed too far, however. A court will refuse 





N.E. 490 (1923). For a general discussion of when state courts will refuse to recognize 
foreign divorce decrees, see I Rabel, The Conflict of Laws, A Comparitive Study, 500 
et seq. (2d ed. 1958). 

8 Hammer v. Hammer, 303 N.Y. 481, 104 N.E.2d 864 (1951); Garvin v. Garvin, 
302 N.Y. 96, 96 N.E.2d 721 (1951). 

® Restatement, Conflict of Laws § 96 (Tentative draft no. 4, 1957) “A state can 
forbid a person, who is subject to its jurisdiction, to do an act in another state”; Clark, 
Equity § 13 (1954) ; McClintock, Equity § 172 (2d ed. 1948); See Annot., 54 A.L.R.2d 
1240 (1957); Annot., 128 A.L.R. 1467 (1940). 

10 309 N.Y. 371, 130 N.E.2d 902 (1955). Noted in 42 Iowa L. Rev. 326 (1957); 
69 Harv. L. Rev. 1327 (1956); 7 Syracuse L. Rev. 335 (1956); 30 St. John’s L. Rev. 
290 (1956); 41 Cornell L.Q. 728 (1956). Speculation in these notes included the ques- 
tion as to the result in a case like the principal one where it was unclear whether there 
was a valid domicile; see e.g., 26 Fordham L. Rev. 327 (1957). The Rosenbaum case 
was followed in New York in Vesci v. Vesci, 15 Misc. 2d 791, 181 N.Y.S.2d 221 (1958); 
Simone v. Simone, 11 Misc. 2d 255, 173 N.Y.S.2d 890 (1958). 

11 Rosenbaum, supra note 10, at 903. 

12 Arpels, supra note 2, at 762. 

13 Rosenbaum, supra note 10, at 903. 

14 Rosenbaum, supra note 10, at 904. 
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recognition of a foreign nation decree when the decree is obnoxious to the 
public policy of the state.’° However, in a state where divorce is permitted, 
the public policy argument reduces itself simply to the question of whether 
there was due notice and a valid domicile in the other jurisdiction. 

There is no valid point in relying as a distinction upon the name of 
an inquiry, either jurisdiction in other state decrees or public policy in 
foreign nation decrees, when the same question must be answered; was the 
spouse domiciled in the other jurisdiction? This is so because the foreign 
decrees are in fact nearly always recognized unless the wife can come for- 
ward and show her spouse was not domiciled in the other jurisdiction, as in 
Mexican mail-order divorces.'® In fact, the wife has not been allowed to at- 
tack the jurisdiction of the foreign court when she appeared there and failed 
to contest the action.’? 

Both Rosenbaum and the principal case indicate that the New York 
courts are quite aware of their obligation to foreign nations not to interfere 
prematurely in foreign nation divorce actions. The court in Rosenbaum has 
shown they will not interfere when the domicile is a sham, nor will they 
interfere, as in the principal case, when domicile is in dispute. The loss of 
certain matrimonial rights which result from a divorce abroad such as the 
use of her name by a second wife and the loss of her husband’s companion- 
ship as well as the hardship of defending the action abroad are, in the 
court’s view, not as important considerations as respect and trust of foreign 
courts and countries. The New York courts will in the future, regardless 
of domicile, simply refuse to enjoin a foreign nation divorce. The decision 
was a sound one because of the admirable restraint of the court in refusing 
to interfere in a foreign tribunal unless clear injury of a substantial nature 
is shown. Clear injury of a substantial nature is not likeiy to be shown in 
the future either, because property rights can be protected by refusing recog- 
nition of the decree in so far as alimony rights are concerned. A state’s 
matrimonial and divorce policy, while important in that state, should not 
stray beyond that state’s borders or legitimate interests—especially on the 
international scene—where respect and trust for each nation’s courts should 
be paramount. 

James R. Miles 





15 Schnieder v. Schnieder, 232 App. Div. 71, 248 N.Y. Supp. 802 (1931); Gould v. 
Gould, 235 N.Y. 14, 138 N.E. 490 (1923). cf. Martens v. Martens, 284 N.Y. 363, 31 
N.E.2d 489 (1940). 

16 See cases collected in Grossman, New York Law of Domestic Relations § 967 
et seq. (1947 plus 1959 supp.). 

17 Schnieder v. Schnieder, supra note 15. 





ACT OF SEARCHING SUSPECTED SHOPLIFTER HELD 
SLANDEROUS 


Bennett v. Norban 
396 Pa. 94, 151 A2d 476 (1959) 


After leaving defendant’s self-service store, plaintiff was overtaken 
near the entrance by the store’s assistant manager who, erroneously suspect- 
ing her of shoplifting, physically blocked her path and angrily ordered her 
to remove her coat. He searched it, her purse, and the pockets of her dress; 
and, finding nothing, returned to the store. Passers-by had gathered to 
watch this incident to plaintiff’s great distress and humiliation. Reversing 
the lower court’s order sustaining objections to the counts of slander and 
invasion of privacy, the Pennsylvania Supreme Court held that defendant 
should answer on both counts." 

Ordinarily, slander is defined as the spoken publication of defamatory 
matter. The inherent unjustness of this definition is its exclusion of acts 
and gestures which, unaccompained by any defamatory words, nevertheless 
convey a defamatory meaning. However, this delusive definition is likely 
to persist as long as there is such a dearth of authority on this subject.* 

Had the implication of the assistant manager’s conduct in the instant 
case* been verbally expressed, it would have constituted slander per se ac- 
cording to the law of most states, including Ohio.5 The term slander per 
se designates those defamatory charges which, because of their serious na- 
ture, are presumed by law to cause injury, thus obviating the necessity of 
proving actual damage.® 

The prevention of defamation and the remedying of injuries, caused by 





1 The existence of the right of privacy has been recognized only recently in Ohio. 
Housh v. Peth, 165 Ohio St. 35, 133 N.E.2d 340 (1956). This case has been noted in 
17 Ohio St. L.J. 346 (1956). Also see 22 Ga. B.J. 247 (1959) for a casenote on the 
invasion of privacy count of the instant case. See generally 77 C.J.S. “Right of Privacy” 
§ 1 et seg. (1952); 41 Am. Jur. “Privacy” § 1 et seg. (1942); 32 Ohio Jur. “Privacy” § 
1 et seq. (1934). 

2 See e.g., 33 Am. Jur. “Libel and Slander” § 55 (1941); 53 C.J.S. “Libel and 
Slander” § 1 (1948); 34 Ohio Jur. 2d “Libel and Slander” § 2 (1958); 39 Words and 
Phrases 486 (1953). ; 

3 Even the instant case failed to cite any case authority that has held defamatory 
acts or gestures slanderous. 

4 The court stated that the entire incident suffered by the plaintiff was “...a 
dramatic pantomime suggesting to the assembled crowd that appellant was a thief.” 
Bennett v. Norban, 396 Pa. 94, 98, 151 A.2d 476, 478 (1959). 

5 Simpson v. Pitman, 13 Ohio 365 (1844); Haines v. Welling, 7 Ohio 253 (1835) ; 
Cheadle v. Buell, 6 Ohio 67 (1833); Seaton v. Cordray, Wright 101 (Ohio 1832); 
Hughey v. Bradrick, 39 Ohio App. 486, 177 N.E. 911 (1931); Reinhardt v. Faschnacht, 
4 Ohio C.C.R. 321, 2 Ohio C.C. Dec. 571 (Ct. App. 1890); Tedtman v. Hancock, 1 
Ohio C.C.R. 238, 1 Ohio C.C. Dec. 129 (Ct. App. 1885). See e.g., 53 C.J.S. “Libel 
and Slander” § 70 (1948); 33 Am. Jur. “Libel and Slander” § 31 (1941). 

6 See e.g., 53 C.J.S. “Libel and Slander” § 8 (1948). 
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the publication of false and defamatory matter; to one’s pecuniary interests,’ 
to one’s freedom of social intercourse,* and to one’s reputation® are all 
avowed purposes of a defamation action. But these rights may be violated 
by acts as well as by words; so, unless there is some compelling reason for 
tolerating such injuries when caused by acts, they should be actionable. 
Perhaps the inherent difficulty in ascertaining the meaning of acts justifies 
such toleration. This difficulty could lead to the misinterpretation of innocent 
acts with a consequent undue restriction on our freedom of action. However, 
this danger is very slight since the court would determine, as in the case of 
words,’ if the acts convey a meaning so unambiguous as to be actionable 
per se or per quod; or whether they are susceptible of a sufficient defama- 
tory meaning to present a jury question. Acts may convey precisely the 
same defamatory meaning as words, and where the acts clearly convey a 
charge of larceny, as in the instant case, they should be held slanderous 
per se. 

There is both United States’! and foreign’? secondary authority for 
following the ancient Roman'*® and English'* rule that defamatory acts, 
unaccompanied by any defamatory words, are actionable. For instance, 





7 G. M. McKelvey Co. v. Nanson, 5 Ohio App. 73, 24 Ohio C.C.R. (ns.) 314 (Ct. 
App. 1915). 

8 Kaucher v. Blinn, 29 Ohio St. 62 (1875); Beatty v. Baston, 13 Ohio L. Abs. 
481 (Ct. App. 1932) ; McKean v. Folden, 2 Ohio Dec. Reprint 248 (C.P. 1859) (dictum). 

9 Alfele v. Wright, 17 Ohio St. 238 (1867); Malone v. Stewart, 15 Ohio 319 
(1846) ; Simpson v. Pitman, supra note 5; Haines v. Welling, supra note 5; Cheadle v. 
Buell, supra note 5; Rollins v. Pennock, 2 Ohio Dec. Reprint 735 (C.P. 1862) ; Motley v. 
Gombos, 78 Ohio L. Abs. 546, 153 N.E.2d 465 (C.P. 1958). 

10 Becker v. Toulmin, 165 Ohio St. 549, 138 N.E.2d 391 (1956). 

11 Restatement, Torts, § 568 (1938). “Slander consists of the publication of de- 
famatory matter by spoken words, transitory gestures, or by any form of communica- 
tion other than those stated in subsection (1).”, which defined libel. 

12 See Schultz v. Frankfort Marine Accident and Plate Glass Ins. Co., 151 Wis. 537, 
139 N.W. 386 (1913); Svendsen v. State Bank of Duluth, 64 Minn. 40, 65 N.W. 1086 
(1896). But see Collins v. Oklahoma State Hospital, 76 Okla. 229, 184 Pac. 946 (1916), 
where the acts of certain hospital employees in placing a white patient in the part of 
the institution set apart and used for colored patients was held not to be libelous even 
though it would have been libelous per se to have written that a white person was 
colored. However, the result of this case seems to have been due to the court’s use 
of the ejusdem generis rule in strictly construing the Oklahoma statute defining libel. 
5 Cornell L.Q. 340 (1920). 

13 Newell, Slander and Libel 12 et seg. (3d ed. 1914). The following are three 
examples of defamatory acts in the Roman law as listed by Newell: 1. Forcing your 
way into the house of another. 2. Persistenly following a matron, or a young girl 
respectably dressed, as being an imputation of unchastity. 3. Needlessly fleeing to the 
emperor’s statue for refuge, making it appear that someone was oppressing you. 

14 See De Libellis Famosis, 5 Co. Rep. 125a, 77 Eng. Rep. 250 (1606); Rex v. 
Roberts, 3 Keb (Eng.) 378 (1675); Austin v. Culpepper, 2 Show K.B. 313 (1674); 
Mason v. Jennings, T. Raymond (Eng.) 401 (1680); Plunket v. Gilmore, Fortescue 
(Eng.) 211 (1725); Jefferies v. Duncombe, 11 East (Eng.) 226 (1809); Eyre v. Garlick, 
42 J.P. 68 (1878). 
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the act of a banker in returning a merchant’s check through a clearing 
house to the holder when the merchant had sufficient funds in the bank to 
pay the check has been held slanderous per se.’® Also, the continuous open 
or rough shadowing of a person by two private detectives so as to publicly 
proclaim him a suspect has been held a libel.’® 

Ohio has been mute on whether defamatory acts are actionable;* but 
assuming they are, the Ohio shopkeeper may be able to avoid personal 
liability for such acts in certain situations. The Ohio temporary detention 
of suspected shoplifters statute'* permits a merchant who reasonably sus- 
pects one of shoplifting to detain such a person in a reasonable manner for 
a reasonable time in order to obtain a warrant for such person’s arrest. In 
the present case, however, the assistant manager searched the plaintiff 
against her will in the presence of third parties rather than merely detaining 
her in a reasonable manner. His conduct would not be within the purview 
of the Ohio statute. 

In summary, defamatory acts should be actionable because the rights 
protected by a defamation action may be violated by acts as well as by 
words. Foreign precedent supports holding them actionable. The only 
contra argument—the danger of misinterpreting the meaning of acts—is 
unconvincing because of the court’s control over the jury. Therefore, a dis- 
tinction should not be made between acts and words which convey a similar 
defamatory meaning. 

Arthur R. Pulskamp 





15 Svendsen v. State Bank of Duluth, supra note 12. 

16 Schultz v. Frankfort Marine Accident and Plate Glass Ins. Co., supra note 12. 
But see Molt v. Public Indemnity Co., 10 N.J. Misc. 879, 161 Atl. 346 (Super. Ct. 
1932) where the judge in referring to the Schultz case, supra, said that he thought it 
was a case of continuous slander rather than libel. 

17 But cf. Lakin v. Gun, Wright 14 (Ohio 1831). Although acts, rather than 
words, were involved in this case, it cannot be said that defamatory acts were held 
non-actionable as such, because the opinion’s Aesopian language supports conflicting 
reasons for the Ohio Supreme Court’s sustaining of the defendant’s demurrer. 

18 Ohio Rev. Code § 2935.041 (1957). 








